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ABSTRACT OF THE DISSERTATION

Doing Death in Texas:
Language and Jury Decision-Making in

Texas Death Penalty Trials

Robin Helene Conley
Doctor of Philosophy in Anthropology
University of California, Los Angeles, 2011

Professor Alessandro Duranti, Chair

This dissertation explores the means through which language and culture make death
penalty decisions possible — how specific language choices mediate and restrict jurors',
attorneys', and judges' actions and experiences while serving and reflecting on capital
trials. More specifically, it investigates how discursive constructions of place and space
are mobilized within trial participants' argumentation and reasoning about death penalty
decisions; grammatical and semantic forms as both facilitating and stymying empathic
and emotional experiences; and how language mediates jurors' understandings and
judgments about agency and culpability, regarding both defendants' criminal actions and

their own sentencing decisions. In conclusion, it argues that language is one of the
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primary resources by which jurors construct defendants as non-human and thus decide to
sentence them to death.

The dissertation research involved twelve months of fieldwork, from 2009-2010,
in and around Houston, Texas for data collection. The methodologies included interviews
of jurors, attorneys, judges, and prison staff; participant-observation in death penalty
trials; audio-recordings and note-taking of these trials; and qualitative linguistic analyses
of transcribed interviews and courtroom interaction.

The overall analysis reveals that language is crucial in the making and unmaking
of defendants into human beings, acts often described by theorists of law and language as
violent. The dissertation argues that language mediates a central tension and source of
violence in death penalty trials, between encounters with the face of another human being
and the discursive, institutional making of that being. Overcoming this tension is crucial

to jurors being able to sentence a defendant to death.
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1. INTRODUCTION

“..that's the hardest thing ['ve ever had to do, to look at a man and, you know, know that
I'm saying, you know, I don't think you should live.” Former Texas capital juror

Whittled down to one essential question, this dissertation asks how it is possible that one
human being can sentence another to die. This question itself rests on certain
assumptions, one being that such a task is a difficult one. The dissertation explores the
means through which language and culture make death penalty decisions possible — how
specific language choices mediate and restrict jurors', attorneys', and judges' actions and
experiences while serving and reflecting on capital trials. To excavate these issues, the
following chapters examine, more specifically, how discursive constructions of place and
space are mobilized within trial participants' argumentation and reasoning about death
penalty decisions; grammatical and semantic forms as both facilitating and stymying
empathic and emotional experiences; and how language mediates jurors' understandings
and judgments about agency and culpability, regarding both defendants' criminal actions
and their own sentencing decisions.

The analyses that follow are necessarily grounded in perspectives on language and
culture that place linguistic practices at the nexus of cultural meaning, selthood, and
experience. Socially relevant aspects of any interaction, including participants'
subjectivities, are both created and presupposed by indexical forms of language
(Silverstein 1976). Thus deictic terms “here” and “there” and the pronouns “I”” and “we”
are dependent on contextually and culturally salient aspects of the situation, such as the

position and identity of the speaker (Hanks 1990). In addition, these aspects are produced
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and made explicit through specific elements of language; language forms and situated
selves thus bring each other into existence (Ochs 2010). “Ordinary informal conversation
is the Baroque site,” Ochs writes, “for working out situated versions of who we think we
are” (ibid.:5-6). From this positioning, the analysis will query how language used in
capital trials constructs certain versions of persons (or non-persons) — including jurors
and defendants — and relationships between them, examining how these contribute to
jurors' decision-making processes.
1.1 The death penalty in Texas

The system and implementation of the death penalty in the United States remains
to a large degree hidden from the population. Indeed, Sarat (2001:191) argues that the
“survival of capital punishment in America depends, in part, on its relative invisibility.”
Texas has historically executed the largest number of people annually in the United States
and continues to do so. In 2007, Texas’ executions nearly doubled that of all other states
combined, as well as exceeding the executions of all countries in the world, save China
and the Republic of Congo. Despite this fact, the U.S. population’s attitude remains
predominantly indifferent to it (Dow 2002). This is due in part to the opacity of this state
practice. Little is known (both academically and in popular culture) about how the death
penalty actually operates (Ellsworth & Gross 1994) and what happens when a variety of
lay persons (jurors, defendants, defendants’ families) come in contact with the legal
system of capital punishment.

In 1972, the Supreme Court ruled in Furman v. Georgia (408 U.S. 238) that the

implementation of the death penalty in the U.S. was arbitrary to the extent of violating
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the 8" Amendment prohibition of cruel and unusual punishment and was thus in need of
revision. It was suspended country-wide for four years until, with Gregg v. Georgia
(1976), acceptable sentencing guidelines were established. At this point, states
implemented bifurcated trials, which include separate guilt/innocence and penalty phases.
In Texas, therefore, after a jury is selected, the guilt/innocence phase of the trial is held,
after which jurors deliberate on whether to convict the defendant of the capital crime. If
the defendant is convicted, an entire new presentation of evidence begins. For this stage,
the same jurors must decide the punishment. Their only two options when the defendant
is found guilty of capital murder is life without the possibility of parole' or death by

lethal injection. This bifurcated trial structure is illustrated in Figure 1.

Not guilty
Guilt phase Life without parole
Guilty

Death by lethal injection

Figure 1
Also as a result of Furman, states adopted more rigid sentencing instructions to be
applied in penalty phase deliberations. Whereas most states implemented a weighing

system, in which jurors weigh aggravating versus mitigating circumstances, Texas (along

Life without parole, or “LWOP” was implemented in Texas in 2005. Before that, defendants convicted
of capital murder and who received life sentences would be eligible for parole after an extended prison
term. I spoke to some jurors who served on capital trials before the implementation of LWOP and many
of them disclosed that they would have given their defendant death if LWOP had been an option.
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with Oregon) adopted the “special issue” framework. This schema requires jurors in the
sentencing phase to answer two special issue questions that lead them to a sentence of life
or death. The first of these is commonly referred to as the “future danger” question:
“Do you find from the evidence beyond a reasonable doubt that there is a
probability that the defendant would commit criminal acts of violence that
would constitute a continuing threat to society?” (Tex. Crim. Proc. Code Ann. Art
37.071 (2)(b)(1)).
The second, or “mitigation” question reads as follows:
“Do you find from the evidence, taking into consideration all of the evidence,
including the circumstances of the offense, the defendant's character and
background, and the personal moral culpability of the defendant, that there is a
sufficient mitigating circumstance or circumstances to warrant that a sentence of
life imprisonment rather than a death sentence be imposed?”
If the jurors unanimously answer “yes” to question one and “no” to question two?, the
defendant receives a death sentence. Texas jurors are thus never explicitly asked whether
they will put the defendant to death; the death sentence is mediated by these special issue
questions. The juror interviews and subsequent analysis focuses primarily on jurors'
sentencing decisions, however, as will become evident, the distinction between guilt and

punishment phase deliberations is not always relevant or evident to jurors themselves.

2 If jurors cannot come to a unanimous decision on either of these questions, the defendant receives a life

sentence. The Texas statute, however, prohibits attorneys and judges from informing jurors of this fact.
Therefore, many jurors feel pressure to reach unanimity because they fear a mistrial if they do not do so.
This is an incredibly contentious issue for attorneys, one that deserves its own analysis, but it does not
fit within the scope of this dissertation.
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1.2 Individuals and collectivities

Investigating the construction of persons and experiences from a linguistic perspective,
specifically within the setting of capital trials, requires attention to the intersection of the
a) individual and b) generalizable or collective on a number of levels. This work is thus
born of the classic anthropological question of how to understand the relationship
between individuals and the group or the more abstract entity that is culture. It examines,
in line with this relationship, how legal and ethnographic generalizations emerge from
and are constitutive of particular practices and persons within their purview.

In one respect, language as a social practice resides precisely where social
structure and individual agency dialectically construct one another (Ortner 2006:3). In
that social structure exists in and through practices of social actors (Ortner 2006, 1984;
Giddens 1979; Bourdieu 1980, 1978[1972]), social institutions (such as law) are
emergent and constituted through interactional practices (Drew & Heritage 1992). In the
legal arena, for instance, language in the courtroom provides a “crucial way in which the
hegemonic order reasserts itself in an institutional structure supposedly designed to work
against the order. At the same time, there is room for contestation and resistance” (Mertz
1994:444). From this perspective, this dissertation asks how legal and cultural ideologies
about criminality and dangerousness constrain jurors' decision-making practices. How do
their language forms work within these ideologies to create new and alternative
experiences through which jurors judge defendants?

1.2a. Legal and state personhood

Individuals engaged in legal process are thus not merely agents who act according



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

to self-defined spheres of knowledge and experience, but are “made” in the process of
doing law (Pottage 2004, Danet 1980). Their engagement itself already interpellates
(Butler 1993, Althusser 1971) them as specific kinds of persons, such as citizens,
defendants, or criminals, that structure the parameters of their involvement with the legal
system and each other. The dissertation integrates this perspective with anthropological
theory on the state as constantly “emergent” and legitimated through the (discursive)
practices with which its inhabitants engage each other. Specifically, it analyzes how the
state is discursively formulated as an agent in death penalty decisions, potentially
absolving jurors of the ultimate responsibility for a person's death.

The analysis of actual talk used in the courtroom (Atkinson & Drew 1979) is
crucial for understanding how power relations operate within legal processes, especially
the system of capital punishment. The study of actual language practices allows us to
“examine the effect of wider macro power structures that constrain people’s lives by
looking at what counts as power during moment-to-moment negotiations in conversation”
(Goodwin 2006:9; Speer 2005). This power rests in ideological projects of legitimation
(Abrams 1988), which involve defining “available social identities” (Nagengast 1994
116) according to which people may act in certain definable ways in legal process.
Concomitant with this is the production of “undesirables” (Hansen & Stepputat 2006:301,
cf. Goode & Ben-Yehuda 1994), likened to Agamben’s (1995) homo sacer: “the included
outside upon which a community or a society constitutes itself and its moral order”
(Hansen & Stepputat 2006:296). This project proposes that linguistic practices

surrounding death penalty trials, such as constructions of agency and demonstrative
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reference to defendants in trial talk, jury deliberations, and legal statutes, contribute to the
construction of the defendant as just such an “undesirable.” The dissertation refines the
concept of undesirability through a focus on how “available social identities” and
“undesirables” are simultaneously discursively constituted. This involves querying how
“normal” and “dangerous” subjects are defined against each other and implemented as
legal standards during trial.

Related to this notion of social “undesirables” is the criminological notion of the
“dangerous class” (Feeley & Simon 1992; cf. Foucault 1988). According to this theory,
criminal justice practices operate under the assumption that “subgroups” or “aggregations
of individuals” are at high risk for criminal behavior and, as such, must be managed
through “selective incapacitation” (Feeley & Simon 1992:122). “Representative citizens”
of these groups are thus imagined as “idealized types,” which are marketed as “merely
descriptive of what already exists” (Rhodes 2002:446), eventually implicating the
existence of “others” who “form a natural species separate from ‘us’” (ibid. 457).

In a similar fashion, Garland (2001:191-192) argues that death penalty support is
based not on careful, actuarial prediction, but on intolerance produced by “stereotypical
images of danger and negative evaluations of moral worth” in offenders. Weisberg
(1983:391) similarly predicts that capital jurors will vote to execute a defendant when he
“presents the threatening image of gratuitous, disruptive violence.” These images are
enmeshed in a social order obsessed with control in which those who make and carry out
the criminal law “segregate, fortify, and exclude” (Garland 2001: 194), which ultimately

leads to targeting specific social groups (ibid.:194-195). Crucial to understanding such
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classificatory practices is interrogating the “naming” of criminals by those in power,
including legal actors (Thompson 1975:193-194). The dissertation's focus on the
discursive construction of particular sovereign subjects will thereby advance a “view of
sovereignty as a tentative and always emergent form of authority” (Hansen & Stepputat
2006: 297) and contribute to knowledge of how “the subject comes to be attached to
larger collectivities” through practices of state violence (Das 2008).

1.2b. The particular and generalizable in law

Just as in narrative, legal practices highlight the particular and simultaneously rely
on canonicity (cf. Ochs & Capps 2001). Each story — or case — is unique and, as such,
each time it is told it reveals a particular perspective on a set of events. But these are
always made sense of in terms of well-established narrative genres, or, in the legal realm,
precedents. In this sense, defendants are beholden to legal generalizations, in that they
must be identifiable within particular categories of persons and behavior, such as “guilty,”
“liable,” and “continuing threat.” Jurors must fit the individual facts about defendants
lives and cases into these pre-established categories in order to render judgments. This
tricky navigation between the particular and generalizable is a powerful process, in that it
can challenge the legal status quo. As Gerwitz (1996a:5) argues, legal narratives “give
uniquely vivid representation to particular voices.” As such, law is never solely based in
the sovereign, Bruner (2002:50) asserts, but always has a local point of view.

The complex relationship between legal individuals and generalized categories
resonates with historical accounts of the origin of the jury, which state the jury's goal as

democratically representing collective, or community values. Thus, as a juror, some
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argue, one suppresses the “I”” in reverence to the “we;” deliberation, jury scholars argue,
transforms individual biases. Abramson similarly cites the ideal of the jury as “join[ing]
with others in search of norms whose power lies in the ability to persuade across group
lines” (2000:192).

Objectivity in general, including that striven for in law, involves the suppression
of individuality. As Bourdieu (1979) writes, “objectivity is defined by the agreement of
subjectivities.” This can be seen as a basic statement of what law does; it creates
consensual patterns out of individual acts. However, while the origin of the jury is often
attributed to the democratic desire to take legal decisions out of the hands of idiosyncratic
judges, there is no real consensus within the law as to how much jurors should or should
not rely on their own individual judgment. An 1895 Supreme Court decision stated that
“upon the jury [lies] the responsibility of applying the law so declared [by the judge] to
the facts as they, upon their conscience, believe them to be.” Indeed, death penalty case
law asserts that jurors should not make a decision so as to violate their own individual
conscience. This flies in the face of instructions that urge jurors to put their own
individual beliefs aside.

This interface between the individual and generalizable is greatly complicated in
the instance of death penalty trials, which require jurors to give unparalleled weight to the
defendant gua individual in capital decisions. In the guilt phase of capital trials, jurors
make typical criminal legal judgments, in that they identify a legal category, such as
murder or manslaughter, into which the facts of the defendant's case fits. In the

punishment phase, however, not merely the act, but the person is on trial; jurors must
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decide on the “moral condition” of the defendant and whether such relegates him as
deserving of the death penalty (Weisberg 1986:303). This opens the penalty trial to
diverse forms of evidence, such as victim impact testimony and mitigation presentations
about the defendant's childhood, potential mental illness, drug abuse, physical abuse, and
any other fact of life that might sway a juror to spare a death sentence. Thus evidence
presented about defendants, its effectiveness, and jurors' bases for decisions are highly
variable from case to case.

This inherent variability of death penalty trials in part led to the decision of
Furman v. Georgia. With the subsequent restructuring of capital punishment decisions,
Weisberg argues that the “[Supreme] Court has tried to dignify the once lawless death
penalty with the reassuring symbolism of legal doctrine” (1986:307). The resultant
contradictory trajectories of death penalty decision-making (which, despite Supreme
Court decisions, both still operate) — one towards legal generalizations and the other
towards individual considerations — lead Weisberg to identify a two-fold dilemma with
capital punishment: because of the danger of “arbitrary” decision-making procedures,
courts are compelled to control capital decision making with legal rules; yet, at the same
time, the decision of death is an “intensely moral, subjective matter that seems to defy the
designers of general formulas for legal decision” (ibid.:308). Capital jurors are caught at
this juncture of individual considerations and legal generalizations. The inherent
contradictions the death penalty process entails, as explored in the remainder of this text,
have significant consequences for how they arrive at their decisions.

1.3. Legal processes as translation

10
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Sifting individuals and individual actions through legal categories involves an element of
translation, in which everyday categories are translated into applicable legal terms. This
process takes the form of what Mather and Yngvesson (1980-81:778) term “narrowing,”
whereby “established categories for classifying events and relationships are imposed on
an event or series of events, defining the subject matter of a dispute in ways which make
it amenable to conventional management procedures.” In this framework, which others
refer to as “transformation” more generally (e.g. Felstiner, Abel and Sarat 1980-81,
Richland 2004), disputes are brought into institutional settings through a process of
partial re-definition. This involves narratives of personal injury or wrong-doing being
retold in court according to relevant statutes and constrained by institutional rules and
procedures. Crucial in the process of narrowing are the legal specialists involved (Mather
and Yngvesson 1980-81:793), for it is according to their interests that the direction of the
narrowing will be guided. Thus voices that carry authority and those that are heard over
others during trials affect how this process of translation occurs, designating in part what
versions of events and persons prevail.

Jurors, however, as lay persons thrust into the legal system, must use everyday
categories of judgment to make decisions based on these legal categories, for legal
determinations such as “willful” and “knowing” are not defined specifically within the
legal statutes. Bennett and Feldman (1981), in their explication of narrative legal sense-
making, convey how jurors draw on common sense narrative tropes, such as the linear
temporal trajectories of actions and notions of intentionality and motive that result in

attributions of causality, in making their decisions. Legal narratives are thus
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“[e]veryman’s portal into the arcane realm of law” (Bruner 2002:48). In this sense, while
legal narratives are constrained by institutional procedural rules, they must also resonate
with jurors’ everyday understandings of causality, sequence of action, and intentionality.
It has been shown, in fact, that jurors themselves use everyday narrative frameworks to
re-construct what they hear in the courtroom and apply judgment to it (Conley & Conley
2009, Pennington and Hastie 1993).

In this process of translation, parties’ versions of what happened become
distanced from their original tellers through the institutional storytelling of the court.
Parties to a case are especially distanced from courtroom narratives in criminal cases, for
victims are not those bringing the cases against the defendants. Instead, the case is
brought by the abstract being of the “state” (e.g., The State of California v. John Doe),
which depersonalizes the crime and transforms it further into the state's or society’s
problem (Gerwitz 1996b:137). Witnesses still maintain some agency in this dialogue,
however, as will be explored in Chapter V. In highlighting the intersection of legal and
lay logics (Steiner, Bowers & Sarat 1999), i.e., how jurors manage to reconcile legal
instructions and definitions with everyday notions of morality and justice (ibid., Minow
& Rakoff 1998, Weisberg 1983), this dissertation augments understandings of the “social
role of legal doctrine” (Weisberg 1983:383)—how legal texts are interpreted and put to
use in everyday applications of the law. As will be examined throughout the dissertation,
everyday and perhaps primordial properties of human encounters, such as empathy and
emotion, are suppressed in varying ways by legal processes. Although these properties do

persist, they are mediated in important ways in jurors' experiences and decisions.
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1.4. Contributions to legal theory and practice

This dissertation aims to advance theory in anthropology, legal studies, criminology, and
related fields, as well as making practical and theoretical contributions to the practice of
justice. Absent from anthropological research on sovereignty and violence and legal
scholarship on capital punishment and jury decision-making is a focus on the role of
language in the processes they describe. This dissertation's unique contribution will be to
highlight linguistic practices within processes of state violence and legality.

Through a focus on linguistic practices and their roles in the construction of
persons and realities, the dissertation aims to contribute to an understanding of the state
and its role in everyday constructions of violence and criminality. It aids in retheorizing
anthropological inquiries into law and sovereignty by applying a micro-analytical,
linguistic anthropological perspective to the question of how persons are constructed
within and through these domains. Studies of sovereignty have until recently neglected
the extent to which state practices are manifest in the lives of everyday actors (see
Greenhouse, Mertz & Warren 2002 for an exception), which has resulted in both
understating and overstating the “idea of the state as a center of society” (Hansen &
Stepputat 2006:296). This dissertation thus follows the lead of those scholars “charting
and advocating an ethnographic approach to sovereignty in practice” (ibid:297).

During capital trials, laypersons (jurors) are thrust into the legal system and
required to decide the fate of defendants according to poorly defined standards. Since
jurors’ abilities to interpret and apply the law are the “backbone” of the American justice

system (Barron 2003:239), studying capital jurors provides a unique opportunity for
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anthropology to contribute materially to discussions of how the state and its inhabitants
collide during the exercise of ultimate state power. This will advance theory on the
relationships between states and morality (Pardo 2004) and sovereignty and subjectivities
(Hansen and Stepputat 2005).

The dissertation specifically involves querying state violence in the United States,
which is highly understudied. It will therefore contribute to the ethnography of America,
specifically the American south, where a paucity of work on the state's role in citizens'
lives has been conducted. Furthermore, the dissertation will augment investigations of
cultural sensibilities within particular American communities (cf. Greenhouse,
Yngvesson & Engel 2004, Greenhouse 1992, Merry 1990), thus addressing “where
‘America’ and its various bits and pieces are formulated” (Moffatt 1992:223).

Anthropological theory and practice are uniquely situated to benefit researchers,
legal professionals, and advocates attempting to improve the administration of justice
(e.g., Merry 2006, Bowers 1995, Weisberg 1983). The dissertation thus contributes to
legal theory and practice in several ways. First, it makes a significant contribution to
advancing research on jury decision-making. In the instance of capital jurors, researchers
are barred by federal law from accessing actual deliberations (Costanzo & Costanzo
1992:188). To get around this limitation to data collection, studies have utilized
simulations, experiments, or interviews with randomized members of the population to
investigate understandings of legal instructions and what particular legal and extra-legal
issues influence jurors’ decisions (e.g., Diamond 2004, Ellsworth 1989). Given the

unparalleled context of a capital trial, however, these studies fail to approximate the
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situational variables involved in an actual capital juror’s decision. By utilizing linguistic
anthropological and ethnographic methods, such as interviews with jurors and other legal
actors, participant-observation in death penalty trials, and linguistic analysis of trial talk,
this work provides a unique perspective on jurors’ decision-making, thus significantly
augmenting knowledge on how actual capital jurors decide to sentence someone to life or
death and, more generally, how jurors interpret the law and put it into practice.

Second, by investigating how capital juries operate, this dissertation contributes
more broadly to research and legal debates regarding the death penalty in the U.S. The
majority of death penalty scholarship is based on philosophical and political argument,
statistical analysis of sentencing patterns, and surveys (Fleury-Steiner 2004). This
dissertation interrogates the linguistic ambiguities in the future danger question and the
significance of this ambiguous legal language to jurors’ decisions. It assesses varying
considerations jurors rely on in interpreting their instructions and, in turn, the extent to
which the court’s instructions are adequate to enable them to come to a fair and informed
decision. Because a death sentence is irreversible, it is absolutely crucial that jurors be
given all opportunities to correctly interpret the law and understand how it should be
applied.

The limited anthropological work on capital punishment interrogates processes of
lawyering (Kaplan 2008, Cheng 2007), images of executions (Lynch 2000), and the
practice of the death penalty in pre-colonial societies (e.g., Dillon 1980). In studying the
language practices of actual death penalty trials, this dissertation will thus contribute to a

facet of legal anthropology that is currently extremely understudied. Anthropological
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theory has also been largely absent from studies of jury decision-making. Social
psychologists studying juries (e.g., Pennington & Hastie 1993) have relied primarily on
mock trial experiments and statistical inferences from decided cases (Blume, Garvey and
Johnson 2001). Only in the past fifteen years are so have actual jurors been included in
the analyses of how capital juries work, but such projects are still rare (Fleury-Steiner
2004, 2002; Bowers & Steiner 1999; Steiner, Bowers & Sarat 1999; Bowers 1995). A few
scholars have had access to actual (non-capital) jury deliberations (Conley & Conley
2009, Diamond 2006, Manzo 1993, Maynard and Manzo 1993, Kalven & Ziesel 1966),
but this is unlikely ever to happen in capital cases. By interviewing actual jurors and
comparing what they say with what occurred during their trials, this dissertation therefore
gains the best practicable access to jurors’ perspectives and link them to what happened
in each trial.

In sum, the dissertation focuses innovatively on the cultural and linguistic
elements of capital punishment practice in the United States, and, more generally, the role
language plays at the intersection of sovereign powers, legal systems, and social actors.
This unique focus will augment anthropological and legal theory, as well as contributing
to knowledge of how criminal legal processes in the U.S. operate.

1.5. Research design and methods
The dissertation research involved twelve months of fieldwork, from 2009-2010, in and
around Houston, Texas for data collection®. I chose Houston as my base because it is one

of two hubs for death penalty litigation and policy-making in Texas, Austin being the

> This research was generously supported by the Wenner Gren Foundation and the National Institute of

Justice.
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other. I obtained contacts with attorneys during my pilot research in 2008, which
involved a legal internship with the Texas Defender Service, a non-profit organization
that provides trial and appeal aid to capital defenders. Texas Defender Service attorneys
were crucial in providing me with information, trial documents, and research assistance
as my fieldwork progressed. During these twelve months, I attended four capital trials
from start to finish and conducted post-verdict interviews with jurors. This work took me
to six different Texas counties in central, east and west Texas, thus introducing me to a
wide variety of areas of the state. I did not, however, have much exposure to the areas of
Texas along the Mexican border, about which a preponderance of the anthropological
work on Texas has been written (e.g., Martinez 2009, Spener 2009, Murphy 2001,
Saldivar 1997, Paredes & Bauman 1995).

The research and analysis relied on a variety of ethnographic and linguistic
anthropological methods, including interviews of jurors and other trial participants,
participant-observation in death penalty trials, audio-recordings and note-taking of these
trials, and qualitative linguistic analyses of transcribed interviews and courtroom
interaction (see Sidnell 2010, Bernard 2006, Duranti 1997). This integration of methods
serves, in the absence of access to actual capital jury rooms, to provide the clearest
window into jurors' decision-making processes as possible.

1. Participant-observation: 1 attended four capital trials from jury selection until
the sentencing verdict was read. Three of these resulted in death sentences, one in a life
sentence. One was located in a very sparsely populated, fairly rural central-Texas town,

another in the capital city, a third in a good-sized college town in western Texas, and the
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last in another college town of comparable size in central Texas®. I worked very closely
with the defense attorneys on these trials, attending strategy meetings, assisting with jury
selection, providing assistance to defendants' family members, meeting with witnesses,
and aiding in drafting legal documents, including jury instructions. These experiences
provided me with a tremendous background against which to interpret jurors' remarks
and analyses of trial language. Participating in these trials was an intensely emotional
experience for everyone involved, including myself. In addition to my more formal
activities, I tried to provide emotional support when possible for attorneys, defendants
and their families.’

The emotional nature of these experiences often led me to have conflicting
feelings about my level of involvement (or lack thereof) in these trials. How was I to act,
for instance, when I ran into the victim's mother in the bathroom, knowing she had been
eyeing me sitting with the defense for the entirety of the trial? And how was I to behave
with the defendants, for whom I developed a tremendous amount of sympathy, while
trying to maintain a professional and personal level of distance? A scene from my field
notes conveys an element of my phenomenological trouble during fieldwork:

I handed a defendant a piece of chocolate, joking to him about how much he had

been eating. Meanwhile, at the witness stand, a psychologist testified to the judge

about how scientific research that had for decades convinced jurors that
defendants would commit future acts of violence was grossly unreliable and

4 Though trial information and transcripts are part of the public record, I will keep details about the trials

ambiguous as much as possible in order to discourage any linkage between the data I present and the

identities of the jurors I interviewed.
> For example, at the conclusion of the punishment phase of the first trial I attended, I was invited to sit
with the attorneys while they impatiently and restlessly waited for the jurors' verdict. I felt out of place and
was unsure of what to do, so I offered my computer's music library to the lead counsel, who was pacing,
not knowing what to with himself either. He sat, headphones in his ears, sifting through my “eclectic” list
of songs, as he called it, sometimes singing along. I'm not exactly sure if it helped him through the process,
though it seemed to in some way.
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decisions that had utilized it should be considered unconstitutional. At that
moment, [ was attending both to my relationship with the defendant, which
mostly consisted of keeping him calm during the course of the trial, and my
analytic observance of the testimony going on.

I thus constantly tacked back and forth between differing stances towards my experience,
often deciding that one was for some reason or another more appropriate in a given
situation. As will be seen through the jurors' interviews presented in this work, jurors
often were similarly phenomenologically challenged, having to monitor their own
thinking and judgments, convincing themselves that a particular “objective stance,” for
instance, was needed, while a more empathic one should be suppressed.

In addition to engaging in trials, I immersed myself in the Texas system of crime
and punishment more generally. I thus spoke with a variety of attorneys and judges in
informal settings, such as bars or meetings not related to trials. I stood and spoke with
protestors during two executions outside the Walls prison complex. I also visited the
death house inside Walls, viewing the cell in which inmates are kept until their scheduled
execution time and the death chamber with its cross-shaped injection table. I toured the
rest of the prison as well and visited two other prisons in Texas that house death row
inmates (the standard death row and a psychiatric facility where death row inmates are
sent). Lastly, the majority of my personal engagements were with capital attorneys. I
forged some lasting friendships as they expressed their tribulations of working within a
system they viewed as deeply flawed.

2. Interviews: All interviews were audio-recorded, in order to obtain verbatim
renderings of what each interviewee stated. This is crucial to analyzing the linguistic

structure of jurors’ and others’ responses.
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a. Juror Interviews: 1 interviewed 21 jurors from nine death penalty trials.
Jurors names were obtained from public records and I located their contact information
using internet search tools. Most of the interviews were conducted within six months of
when the trial took place, many within weeks. I was thus able to reduce participants'
memory limitations, though all retrospective interviews must be analyzed with an eye to
this potential problematic factor (Haney et al. 1994). The first stage of the juror
questioning asked open-ended questions about the jurors' general experiences serving on
capital trials. This was in order to discern what parts of the trial experience were most
salient to the juror him/herself, rather than imposing researcher-based categories onto the
jurors' responses. This model of interviewing is based on the paradigm of person-centered
ethnography, which investigates what features of a community are salient to its
inhabitants (Hollan 2001:48; LeVine 1982). This approach attempts to “avoid
unnecessary reliance on overly abstract...constructs” created by the researcher (Hollan
2001:49). The goal of this stage of interviews was thus to have the jurors “construct their
responses in their own ways” (Fleury-Steiner 2002:555), to ascertain what was significant
in the jurors’ decision-making from both within and external to the trial.

The second stage of the interviews focused on the jurors' understanding of the
language of the jury charges, or instructions. The following are some examples of
questions from this stage of the interviews:

1. During the punishment phase of the trial, you were given two separate issues on

which you had to base your sentencing decision. Can you please, to the best of

your recollection, repeat to me the first issue [the future danger question], in the

20



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

court’s language?
2. Now, can you, in your own words, explain the first issue to me?
3. Can you tell me, in your own words, what “probability” means to you in this
instruction?
These questions were designed to interrogate how jurors processed and interpreted their
instructions and what impact this had on their decision-making processes.

b. Additional Interviews: 1 interviewed judges and lawyers involved in a
variety of death penalty trials, including those on which the jurors I interviewed served. |
additionally interviewed others involved in the system of capital punishment, such as
prison wardens, guards, and protestors at executions. These interviews were conducted in
order to obtain contextual information regarding jurors' knowledge about and
interpretation of various aspects of the death penalty process. These interviews were less
structured than the jurors’ interviews, the main purpose being to elicit actors’ impressions
of defendants, their trials, and the implementation of the death penalty.

c. Interview Analysis: Transcripts of the audio-recorded interviews were
analyzed to ascertain the linguistic forms used by interviewer and interviewee (Briggs
1986:4), in order to analyze both linguistic and content-based aspects of the data. Instead
of coding each interview according to subjects that I, the analyst, found important, I
looked to the actual wording of interviewees’ responses to deem what was important to
them (see discussion above regarding person-centered ethnography). This analysis
revealed not only the propositional content of the jurors' responses, but also ideologies

(e.g., Schieffelin et al. 1998) regarding death penalty defendants, including what kind of
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(sub)humans they are and how they should be punished.

3. Trial analysis: Trial analysis was based on the audio recording of one trial on
which the jurors I interviewed served and official court transcripts of three of the other
trials, which were transcribed by court reporters. The audio recordings were transcribed
to convey interactional resources that are necessary for linguistic analysis, in a form
loosely based on transcription for conversation analysis (Jefferson 2004)°. The analysis of
the trial transcripts focused on the following: linguistic encodings of emotion (Caffi &
Janney 1994, Ochs & Schieffelin 1989) and empathy, such as emotive lexicon,
intonation patterns, assessments (C. Goodwin & M. Goodwin 1992) and embodied
displays of stance (Goffman 1981, C. Goodwin 1981); reference forms (Sacks &
Schegloff 1979) used to refer to defendants during trial; and grammatical constructions of
agency (Duranti 2004, Ahearn 2001) regarding defendants' criminal acts and jurors' and
others' involvement in sentencing defendants to death. In addition, the analysis of trial
transcripts tracked portions of the trial that address the salient categories identified in the
interviews, including what portions of the trial were most salient to jurors' decisions,
moments that were important to jurors' conceptualization of the defendants, and
ideologies from jurors and others about who defendants are and how they should be
treated.

The final stage of analysis involved a comparison of the interview data with the
trial transcripts. The comparison of these data sources included identifying specific

linguistic forms (such as syntactic, lexical, and morphological forms) that were used in

6

[73R L)

For the purposes of this dissertation, the only transcription symbols that will be used are “-”, to indicate
an utterance that was cut short, “( )”, which indicates a part of the recording I could not decipher, and
“[, to indicate overlapping speech.
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portrayals of dangerousness — both in trial and in interviews — by jurors, attorneys,
judges, and witnesses. In order to make this comparison, I first identified from the
interview data patterns of confusion and understanding among the jurors about the future
danger language. Once specific parts of the question were highlighted, I looked to the
trial data to determine when, how, and by whom these parts of the question were
addressed in court. In addition, I examined in detail any parts of the trial that the jurors
identified in the interviews as significant to their understanding. Also, based on the
findings from the trial data, I determined linguistic techniques used in court that led to an
overall portrayal of the defendant as dangerous. Looking then to the interview data, I
investigated whether jurors considered these portrayals significant to their decision-
making process.

From these comparisons, I gained an understanding of what specific linguistic
forms and techniques were used in trials to portray the defendant in certain ways and
which of these the jurors find significant to their decision-making processes. This
analysis additionally illuminates what extralegal factors (such as jurors’ own ideas about
dangerousness) contribute to jurors’ decisions. Lastly, the analysis reveals the extent to
which jurors (mis)understand their instructions, specifically the future danger question,
what specific parts of the trial affected these (mis)understandings, and how these
(mis)understandings inform the jurors’ decisions.

1.6. Overview of chapters
The following chapters investigate the construction of persons within the process of legal

translation described above. Each will examine a different group of linguistic phenomena

23



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

and the ways in which they mediate jurors' interpretations of what they hear in trial, their
understandings of defendants and their actions, and ultimately their decisions for life and
death.

Chapter Two, “Lone Star Justice: Notions of place and space in ethnography,”
examines the roles of conceptions of place in trial participants' constructions of identity.
Ethnography is increasingly losing its sense of place; field sites are less often locations
than abstract points on some placeless network. Borders are questioned; ethnographers
focus more on their absence than their definition. The chapter queries what is regionally
distinctive about Texas jurors and their decision-making. Texas is a capital punishment
anomaly. In recent years it has sentenced to death over twice as many people as the rest
of US states combined. How can anthropological conceptions of place help me discern
what makes Texas special in this regard? What is it about this locality that makes jurors
give death sentences more than in any other state? What separates Texas from other
southern states, and American death penalty practice in general?

Chapter Three, “Empathy, Emotion and Objectivity in Death Penalty Trials,”
proffers the perspective that legal subjects, traditionally conceptualized as disembodied,
rational abstractions, are, in practice, agentive subjects who are intersubjectively and
bodily entwined with others throughout the course of a trial. The analysis demonstrates
how face-to-face encounters in capital murder trials shape the construction of defendants
and in turn the trajectories of jurors' decision-making. Interactional and experiential
aspects of the trials, such as emotional encounters between defendants and witnesses and

eye contact between jurors and defendants, often put jurors in intense conflict with
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deeply-seated ideologies about law as objective and reason-based. The chapter examines
how Texas capital jurors negotiate these conflicting demands for objectivity and empathy.
More specifically, it investigates what strategies attorneys use to reduce the humanity of
defendants; how face-to-face encounters with defendants perhaps counteract these
strategies of dehumanizing; and what cultural and institutional forms of engaging and/or
constraining empathy and intersubjective encounters are salient for jurors' decision-
making.

Chapter Four, “Living with the Decision that Someone will Die: Linguistic
distance and jurors' decisions,” examines deixis as a primary tactic through which jurors
gain emotional and cognitive distance from defendants and their actions. This and other
linguistic means of distancing also serve to separate jurors from the intensely difficult
decisions they have to make. The chapter makes analogies between the role of proximity
in philosophic and other theories of empathy to proximity and distance in the structure
and usage of linguistic deixis. It asks to what extent these two forms of distance are
interconnected, and whether they contribute to jurors' abilities to sentence defendants to
death.

Chapter Five, “Linguistic and Legal Agency in Jurors' Decisions for Death,”
explores the ways in which jurors' language choices mediate their conceptions of their
individual responsibility for putting defendants to death. In that the Texas sentencing
scheme does not require jurors explicitly to render a death sentence, this chapter uses the
analysis of linguistic constructions and mitigations of agency to examine how jurors view

their roles in the sentencing process, from finding their verdict to the implementation of
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the sentence itself.

Chapter Six, “'Intentionally Causing Death': Linguistic framing of defendants'
agency in criminal acts,” analyzes the constructions of agency regarding defendants'
criminal acts, investigating how jurors, attorneys and judges linguistically encode
defendants' agency in their criminal acts and how these inform jurors' decisions of guilt
and punishment.

Chapter Seven, “Conclusions,” queries whether the jurors' decisions, including the
linguistic acts described in the previous four chapters that inform them, constitute acts of
violence. These chapters reveal that language is crucial in the making and unmaking of
defendants into human beings, acts often described by theorists of law and language as
violent. The conclusion argues that language mediates a central tension and source of
violence in death penalty trials, between encounters with the face of another human being

and the institutional making of that being.

2. TEXAS JUSTICE: LOCATING PLACE IN ETHNOGRAPHY

“If there are fewer of us who retain our identity with a region there are fewer regions
powerful enough to force an identity.” A.C. Greene, 1968, A Personal Country
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2.1. The concept of place in ethnography

This chapter serves a dual purpose. First, it introduces the reader to the settings in which I
conducted my fieldwork, as the first or second chapter in any anthropological dissertation
is bound to do. Secondly, taking Geertz's (1973:22) affirmation seriously that the /ocus of
ethnographic study is not its object of study, this chapter begins with an ambivalent
stance towards the often relied upon (and implicitly embedded) assumption in
anthropological work that place should be the starting point of ethnographic description
and analysis. Rather, this chapter first questions how the notions of place and space factor
into cultural identity-making among those I studied, only then ascertaining the import it
has for making sense of jurors' experiences in Texas death penalty trials and this
ethnographic work more generally.

In Chapter Five, I will delve more deeply into the weighty role the state as an
abstract entity plays in jurors' decision-making. This section, however, deals more
specifically with Texas as a place — constructed in part through jurors' discourse about
their experiences — and to what extent jurors imbue this place with meaning. I will ask
how Texas as a geographic and/or symbolic entity intersects with other meaningful
places, whether concrete or imaginary (Appadurai 1996, Anderson 1983), and how these
places and their intersections figure into jurors' interactions. More specifically, I examine
how places and spaces are linguistically constructed and made relevant to specific
identities. This chapter thus analyzes tropes of Texas identity, culture, and landscape,
such as local justice, Christian fundamentalism, and “country” living, that arise as salient

categories in discourse surrounding capital trials.
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The process of becoming a juror involves in large part an occupation of a variety
of identities, some real, some imagined or symbolic, some local to a town or county or
state, some national and American. These identities have different reference points, all of
which are linked in some way to place. As I sat through trials and talked to jurors in
Texas while conducting my dissertation fieldwork, I thought about what it meant for
these people to be involved in death penalty trials. How do they identify themselves
within this process? How do their identities change or merge or shift upon participating in
this institutional ordeal? In sifting through these questions, especially in trying to
maintain my own identity as an anthropologist while asking them, I realized that it is
impossible to omit place from the equation. It seeps into how jurors talk about their
experiences, it's in the casual and often jocular conversations the judges and attorneys
have when court is out of session, either in the courtroom or in chambers, I was saturated
in it as I drove through the vast Texas landscapes from county to county, I was in it on the
bucolic ranch roads that took me to a juror's house two miles in from the main road, then
equally so when I impatiently stood in the line that wraps around the Austin criminal
courthouse in order to be fed through the metal detector.

This, it seems, is where the joy of ethnography lies, in literally occupying some
place in order to experience, see, feel, smell, and taste the lives of some body of people. I
recognize that this sort of physical occupation is not always possible and certainly not
necessary to establish community, especially with the increased impact of neoliberal
global movements and technological advancements, which has led social theorists to

concepts such as “imagined communities” (Anderson 1983), “virtual neighborhoods”
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(Appadurai 1995), “ethereal cultures” (Kinkade & Katovich 2009), and “networks”
(Green et al. 2005, Castells 1996, Strathern 1996). In addition to being relegated to
imaginary or virtual realms, place has been deemed irrelevant to the formation of
community and identity altogether (Green et al. 2005: 806, Tsaliki 2002). But the notion
of place, I argue, remains central to how people experience their identities and cultural
surround. This parallel's Fox's perspective on place and culture, which finds identity in
the “emplacement of a knowable, narratively real locality” (2004:82, Feld & Basso
1996). Physical places are often integrated with other meaningful spaces and places in the
construction of identity. As Bendixsen notes in his ethnography of the American West,
real and imagined spaces are thus not contrastive, but are “actively and mutually
influential” (2010:24).

I propose, in line with these authors, that people (both ethnographers and those
they study) rely on the “shopworn anthropological trope” (Fox 2004:81) of physical place
in order to construct meaningful identities, often based in differentiation (Bucholtz &
Hall 2004, Appadurai 1996). Physical spaces often generate meaningful senses of place
that are mobilized as “indicators of either social distance or identity or both” (Davis
2009:45). In this chapter, I will show that identities such as an American juror, or a
Texan, or “country people,” though they may cross geographical lines and garner
meaning across seemingly spaceless networks of media and discourse, are invoked in
culturally-specific interactions through reference to physical places (see Bendixsen
2010), whether they can be tangibly occupied at that moment or not.

To invoke the importance of place in understandings of identity, I find it
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appropriate to speak of occupying identities, especially when so-called lay people become
entangled in some institutional process. Carr (2009) speaks of a similar process when
former drug-addicts become institutional social workers within rehab programs, and as
such must find discursive ways to “inhabit,” as she writes, this institutional identity. As
soon as the jury selection process starts, different kinds of people are required to occupy
the institutional identity of being a juror, and, as this chapter will show, there is some
shared sense of how this occupation is carried out. Though this process starts far before
the jurors' summons are sent, what a juror is, and what a juror is in Texas, exists in the
minds of these people well before they come into the courthouse to sit through
questioning. Before walking through the courtroom doors, jurors have acquired notions
of what it means to be inside the jury box from a variety of sources, such as their families
and the media.

Jurors, attorneys and judges evoke this shared configuration of juror identity
through discursive references to different places, on broad, geographical scales such as
Texas or America, to specific places in the courtroom such as the jury box or witness
stand, to interactionally-constituted deictic points, such as here or there. More
importantly, perhaps, abstract identities and cultural notions such as moral beings, justice,
and criminality are similarly invoked through these references to place. It is as if these
ideals must occupy or inhabit some place, real or imaginary, in order to make sense and
to become recognizable referents for a shared identity (cf. Fox 2004).

2.2. Place and identity in interaction

In order to examine jurors' conceptions of place and their meaning in constructions of
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identity, I analyze legal actors' linguistic constructions of places and spaces. Interactional
space itself is a place where meaning is made and in which identities are actively
constructed. To explain this notion, Fox invokes Bakhtin's (1981) notion of chronotope,
which he defines as an “alignment of space, time, and subjectivity in a genre-bound
narrative universe” (Fox 2004:81). Within trial discourse and jurors' post-verdict
interviews, as well as interviews with other legal actors, different levels of places and
spaces are invoked in the construction of various subjectivities. In particular discursive
contexts, certain places or spaces are accentuated, and it is this variable accentuation that
makes up the hierarchical relations of which a place's identity is constituted (Gupta &
Ferguson 1992). To probe these subjectivities, I will thus examine how place becomes
meaningful within the linguistic alignments of space, time and subjectivity.

This perspective aligns with those scholars who, while not discussing place
specifically, underscore the interactional construction of identities through discursive
practices (see Mendoza-Denton 2008 and Bucholtz & Hall 2004 for overviews of this
literature). In these approaches to identity construction, attention to specific linguistic and
interactional forms can reveal a great deal about how and to what ends people construct
particular identities in a variety of contexts. Identity is thus not a property of persons, but
of a social interaction (Bucholtz & Hall 2004:376).

In probing the reliance on place in discursive constructions of identity, I
investigate instances of linguistic distinction (Bucholtz & Hall 2004), whereby legal
participants establish identity categories through distinguishing themselves and their

localities against a variety of other places, spaces, and groups of people. Sameness and
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difference, Bucholtz & Hall argue, are “not objective states, but phenomenological
processes that emerge from social interaction” (ibid.:369). The production of a group
identity, or any identity for that matter, relies on constructing an alterity who is positioned
against those with whom one constitutes similarity. Identity work in general, the authors
propose, consists of the organization and reification of systematized difference (ibid.).
This is not to assume, however, that distinction is all that goes into the construction of
identities, for such work is “multiple, complex, and contextually specific” (ibid.:375, Hall
1995, Hall & O'Donovan 1996).

The people I spoke with, worked with, and shared experiences with interacted
within a network of meaningful spaces, which were differentially made relevant in
moments of interaction to serve particular purposes, such as distinguishing themselves
from the criminals they were required to judge or establishing their viewpoints about the
death penalty within deeply entrenched Texas ideologies of crime and punishment.

2.2a. Constructing locality
Jurors are locals in the most literal sense, in that they are drawn from a pool of county
inhabitants, and must have resided in that county for at least 30 days in order to serve.
However, the ideal jury, as attorneys often point out during jury selections, comes from a
“cross-section” of the community; thus it should not be homogeneous, as a more classic
sense of locality might suggest. This cross-section, however, is itself an ideal
construction, since in death penalty trials especially, certain components of these cross-
sections are automatically excused. Jurors are weeded out that have extreme views about

the death penalty’, or cannot afford to miss work, or have children at home, for instance.

7 Though the law requires that jurors who have extreme views about the death penalty either way — that
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After these automatic excusals, lawyers then tend to weed out certain categories of people
through the strike process, such as women, African-Americans, teachers, lawyers, police
officers, ultra-conservatives, etc. Even though this ideal of a cross-section of the
community may not be satisfyingly reached, juries do retain some level of diversity. As
one juror from an exceptionally small Texas county noted when asked how the jury
defined reasonable doubt:

Example 2.a

...for us it was what's reasonable to our group there. Because we were pretty

diverse | mean sure we're all country people we all live here but, there's a

lot of different backgrounds. And a lot of different educational levels, a lot of

different work experience. Life experience. And while perhaps we are in
general more conservative than people in Berkeley, | don't know that, you
know, we're that hhhfar differenthhh.

This brief excerpt from a juror interview serves as a good introduction into the
different levels on which place can be invoked to make sense of an experience and
project a certain identity. First, the juror references “our group there,” identifying the jury
as a body through a deictic reference to the courthouse or jury room “there.” “There”
serves to locate the jury in a specific place and point in time, that is, the jury room during
the trial. In addition, the inclusive pronoun “our” serves both to create unity among the

group of jurors, as well as distinguish this group from others who do not belong. Next,

they would always give it or always give life — be excused, many argue that juries are stacked towards
death because it is much easier to convince a venire person who is a death supporter that they could
consider life in some hypothetical case than convince someone to give death when they do not believe
in the death penalty.
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the juror describes the difference and similarity among the jurors, first through the term
“country people,” which is an identifying referent to a general category of people that
relies on both a physical and imagined place called “the country;” this notion of country
people includes what Fox (2004) has identified as “prototypical independent and free
Americans.” “We all live here,” the juror goes on, referencing the country in general as
well as the specific location of Horrace County. While recognizing some potential
similarities among the jurors based on their being from the same place, the juror rejects
that this means they are not diverse in any way. “There's a lot of different backgrounds,”
he says, which includes different educational levels, work experience, and life
experience.

Through the use of the pronoun “we,” the juror further identifies the jury as a
collective and continues to define points of commonality among them, next, the fact that
they are conservative. He does this through the practice of differentiation introduced
above, defining similarity by invoking some distinct other. This other, not surprisingly, is
defined through a place name, Berkeley. “Perhaps we are in general more conservative
than people in Berkeley,” he says, which echoes an often used comparison in Texas, that
is, we are NOT California. Berkeley as a cultural reference also serves here to set up a
polarity of extremes, Berkeley being an archetypical symbol of liberalism, which
positions Texas as the archetype of conservatism. But, he continues, “I don't know that,
you know, we're that far different.” In other words, Texans aren't entirely different from
others in the country, even those in Berkeley.

I argue that this complex palette of place references allows the juror to occupy a
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variety of identity categories at one time. Each category is defined in relation to another.
First is the juror identity, located in the jury room in the courthouse, which all Americans
have the potential to share. Next is the local identity of country folk from Horrace
County, which is broadened into a conservative, Texas identity. Thus the jurors are Texan
but also American, American but not Californian. Within these invocations of similarity
and difference, the juror maintains the ideal of a jury as a cross-section of the community,
maintaining that the jurors in this case represented a diverse array of backgrounds.

I will comment briefly on the laughter in this example, as it illustrates that the
juror recognizes some kind of irony or humor in his statement that Texans from the
country are not that far different from people in Berkeley. To me this is a self-deprecating
laugh, one I've heard from other Texans throughout my ethnographic encounters. More
specifically, a lot of Texans I've spoken to both in small, rural and large, urban counties
laughed at themselves in my presence for being hicks that an anthropologist might want
to exploit or expose. Multiple judges, when finding out that the strange girl in their
courtroom furiously writing was a graduate student from California, asked me, with a
knowing laugh, if ['ve come to show the rest of the world what “backward hicks we all
are.” Of course not, I responded, I'm from North Carolina myself, throwing in a slight
southern accent. This seemed to give them a sense of comfort that I was not there simply
to gawk at their weird, country ways.

2.3. We are Texas: Inclusive pronouns and distinction in the production of identity
As mentioned above, a great deal of social science and linguistic scholarship has been

dedicated to the study of identity as an enactment of difference. A question less well-
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examined is when precisely difference becomes relevant to an actor's construction of
identity. Accounts of identity that deny place as a central anchor point often speak of
culture and identity as boundless and open-ended (Castells 1996:807). This section will
locate boundaries in identity formation that are based specifically in place and embedded
in discursive markers of difference, specifically, through the use of inclusive pronouns
such as “we” and “our.”

Texas scholars and native lay persons often remark at the difference one feels in
America being a Texan. All Americans, inside and outside Texas, most likely have a
sense that Texas is especially unique among the states. As Graham (1998) describes in a
collection of essays that explore his Texan identity, in other cities, such as Philadelphia,
inhabitants are concerned with what ethnicity they represent within the country as a
whole. They will often define themselves as, for instance, African-American or Irish-
American. When in Philadelphia, he, in contrast, was not identified according to a
particular American ethnicity, but, rather, as “Texan” (1998:6). In this sense, even when
traveling elsewhere, the border between Texas and other states remained with him.

As illustrated in Example II.1 above, the inclusive pronouns “we” and “our” can
be mobilized in order to distinguish certain places through which speakers construct their
identities. There is a particularly strong sense of inclusive identity in the state of Texas
and it is often based around a sense of hard and severe justice. For instance, in a televised
debate to support his bid for the republican presidential nomination in 2012, Texas
Governor Rick Perry was asked whether having overseen more than two hundred

executions during his tenure makes it hard for him to sleep at night. When the questioner
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read out this statistic, the audience erupted into cheers. After responding that he
experiences no unease due to his lengthy execution record, he went on to describe
criminal justice in Texas:
Example 2.b

“But in the state of Texas, if you come into our state. And you kill one of our

children, you kill a police officer, you're involved with another crime and

you kill one of our citizens. You will face the ultimate justice in the state of

Texas. And that is you will be executed. [loud cheers]”
Here Rick Perry creates a unified collective that is Texas through the use of the inclusive
pronoun “our.” Significantly, he addresses a hypothetical criminal in the second person,
“you,” thus excluding him (I would assume his hypothetical criminal is a man) as a
member of this collective. The criminal is thus seen as an outsider who enters the state in
order to conflict harm against its citizens. His mobilization of Texas as a unified place
with unified goals for hard justice is met with an exuberant round of cheers. Thus even
though the number of death sentences actually handed out in Texas and in the country as
a whole have decreased over the past few years, support for the death penalty, as
evidenced through the response to Perry's answer, still exists as an ideology that unites
Texans according to their underlying values of swift and strict justice.

In jurors' post-verdict reflections on their decisions, Texas was often similarly
evoked in discussions of the death penalty, in which pronouns “we” and/or “our” again
created a sense that the juror was part of a collective body — Texas — that entails certain

beliefs, ideologies, and values about crime and punishment. The following juror talked
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about the nature of a capital jury's sentence:
Example 2.c

MG1: There's either guilt or innocence. This is not, especially in this case,

it's not grey, did he do it? Did he not do it. Did he do it by the, the standards

that we have set forth in the state of Texas as capital murder? Talk about it.
Here we have a simplification of a capital jury's duty that relies on an ideology of black
and white; the juror decrees that the decision is a clear either/or. The authority backing
this binary set of criteria is Texas, but not Texas as an entity separate from or
transcendent of this juror. He includes himself in the body that is Texas through the
pronoun “we,” thus giving his claim authority through its basis in Texas law and his
involvement (however metaphorical or transitive) in the making of such law.

Another juror similarly marks her familial relationship with Texas and its
representative ideologies about crime and punishment. She references her status as part of
a collective that believes wholly in the death penalty in order to support her personal
opinion:

Example 2.d

| don't have any problem with the death penalty at all. At all. | mean

that may be me being mean, but. And I'm from Texas. We have like you

know we're like the death penalty state. We have like an express lane. And

maybe | grew up that way. But, but you know. | don't have a problem with it.
This juror cites her strong belief in the death penalty as a characteristic of her Texas

upbringing. Implied with the use of “we” to demarcate herself as a member of this
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collective is an opposing “they,” most likely the other states in the U.S. with markedly
different views about when and how to apply the death penalty.

This discursive distinction between the in- and out-groups of Texas and the rest of
the country (and perhaps world) is made explicit by a former Texas prison warden, whom
I interviewed. During his tenure as warden, he oversaw hundreds of executions and after
retirement often spoke of his change in perspective leading him to question whether the
death penalty is appropriate. He reflected on this during our interview:

Example 2.e

Sometimes | wish we didn’t have it. | don’t think it’s a deterrent. In most

cases. On the other hand I, | think that the state probably has the right to

execute people for certain crimes. And | get a little irritated with people
sometimes that are not from Texas that get on us because, you know my way
of thinking is, you know we very clearly tell you, we’re gonna consider
executing you if you go out here and murder some policeman, for instance.

And then if some guy does | don’t know that | have any sympathy for em.
The warden reveals conflict within his own view of the death penalty. But as he explores
its appropriateness, he evokes Texas as a collective in which he belongs, with a shared
ideology about punishment that separates it from other places in the country. His
membership in this collectivity is marked through his repeated use of the pronouns “we”
and “us.” This appeal to his belonging in a group seems to bolster his support for the
practice of the death penalty, or at least the reasoning behind its use.

While inclusive pronouns imply some level of affiliation with the entity being
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described, one juror, before delving into quarrels he has with the Texas criminal justice
system, referenced Texas as “they,” thus marking his exclusion from the state collectivity
and its practices. At the start of our interview, he asked me (admittedly rhetorically) why
I chose Texas as the locus of my study®:

Example 2.f

J: why did you come to Texas?
R: Um, [just cause
J: [(clears throat) well I h- | know why.

R: hhhhhh

J: I know why but | was just seeing what you was going to say.

R: yeah just because-

J: because Texas has m- they convict more people and put em to de- uh,

convict em in the death penalty every year.

R: yeah. That's why.
In contrast to the jurors above, who affiliated with Texas and its uniqueness regarding the
death penalty, this juror distinguished himself from the state, setting up his critical stance,
about which he opined further along in the interview. Of course, underlying this colloquy
is the fact that he and I both recognized the widely held assumption that Texas is the
death penalty state. These examples, in which jurors either cite their membership in or
distinction from Texas illustrate the connection between place and ideology: Texas stands
as a representation of extreme support for capital punishment.

Attorneys and judges also relied on references to place, specifically images of
Texas, in order to establish certain points about how Texas justice is done. They used

similarly comparative tactics that differentiated Texas from other parts of the country.

During the general jury selection, in which the lawyers and judge address large panels of

8 In all excerpts from juror interviews, “J” represents the juror and “R” me, the interviewer.
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potential jurors, prosecutors invoked Texas as a referent for specific purposes. For one, it
was often repeated that “we represent the state of Texas, we represent you.” In a murder
trial, the defendant is generally present in the courtroom and thus jurors can talk about the
defense case in terms of a specific person. Who the state team is and represents, however,
is more elusive, especially because the victim is both not the person bringing the case
against the defendant (The State vs. John Doe) and is no longer alive. Thus by stating we
represent Texas, we represent you, the prosecutors locate their case in terms of identities
that can resonate with the jurors, being part and representative of the state of Texas.

The default “we” established during capital trials is thus the State of Texas. In
criminal trials in general, there are no plaintiffs or injured parties to bring a case against
defendants. Instead, the indictment originates from the State of Texas, represented in trial
by the team of prosecutors. Texas, as defined through its government, is thus established
as the seat of authority from which laws are established and from which the framework of
the trial proceeds. Prosecutors bring this authoritative entity into practice, discursively
marking themselves as its representatives. The following prosecutor introduces himself to
a venire person before individual questioning, in a manner common to all such
introductions:

Example 2.g

P: My name is Ed Lee and I'm an Assistant District Attorney here in Harris

County, Texas. | will be assisted by Andrew Smith in the trial of this case — in

the capital murder case in which the State of Texas is seeking the death

penalty against the defendant, [defendant's namel]...
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Further along in the questioning, the prosecutor explains the punishment phase of
the trial and the special issue questions:
Example 2.h

P: Again, the burden of proof is on the State of Texas. We have to convince

you that the answer is yes. If the State fails to convince you beyond a

reasonable doubt, you answer it no.

In these excerpts, the state of Texas is not merely a geographical location in which the
trial takes place, but is the agent of the criminal law’. The prosecutor, who indexes his
role as part and representative of the state through the inclusive pronoun “we,”
establishes Texas as the authority through which to understand and judge the case. When
jurors evoke different “we”’s to which they belong, and from whose perspective they
make judgements about crime and punishment, they are in a sense deviating from this
default “we” established by the prosecution.

In addition, the prosecutors often compared Texas to California (as did the juror
speaking of Berkeley above) in order to assert that in Texas, executions actually get
carried out, as compared to California, where defendants are known to sit on death row
for decades. We don't have a “morbid pride” for these swift executions, one prosecutor
stated during a general voir dire, but we want to convey that “it will happen.” This point
was often directed at venire persons who were unsure of their ability to give the death
penalty. By assuring the potential jurors that death will be a swift process, prosecutors

hoped to have them disqualified on the basis that they would not be able to deliver a

° 1 will examine in more depth the state as an agent of the death penalty in Chapter Five.
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death verdict.

Certain tropes served to represent the comparison between Texas and California,
such as the OJ Simpson trial, which, most in Texas (and potentially elsewhere) seem to
agree was a debacle for the justice system. You won't be here for three months,
prosecutors assured the jury pool, as you might in California where death penalty trials
never end. These comparisons to a state that stands for many as a beacon of liberalism
served to convey the Texas criminal justice system as swift and efficient, qualities of
which many Texans are extremely proud. Justice is often considered a community affair
in states such as Texas, whose frontier history created situations in which justice was not
state centered, but carried out on individual and community levels. Within such a state,
the executioner is often envisioned as an agent of the community, rather than an arm of
the state government (Zimring 2003.:111). Processes such as appeals and pardons, which
extend the execution process to years in many cases — one of the attributes of the
California process prosecutors were referring to -- is thus viewed as an impingement on
local justice. Those on the anti-death penalty side, however, though they may be

outnumbered, see such efficiency as a funneling system that expedites trips to the gurney.

2.4. Local justice: Distinguishing Texas, place, and identity

In her exploration of Texas culture and identity, Clemons inquires, “What exactly
is this 'Texas”...Is it a place? A culture? Does Texas actually exist anymore?” (2008:1).
This section will investigate such questions, querying to what extent trial participants, in

a variety of contexts, rendered Texas as a distinct entity and salient marker of regionality.
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To what extent was Texas considered a homogeneous whole with a distinct set of cultural
or ideological characteristics? What kind of variations were seen within Texas as a
bounded entity? What did Texas stand for; what assumptions were implicit when it was
evoked in interaction? Analyses in this chapter attempt to establish the ways in which
“Texan cultural identity is [revealed as] a complex set of performances that creates and
maintains the idea of the state as a distinct entity and as a site of identity for its
inhabitants” (Clemons 2008:2), while attempting, through a micro-perspective on
language practices, to unearth the nuanced variability among these performances and
their meanings.

Texas perhaps holds a “paradigmatic” (Clemons 2008:1) status of regionality
within the Unites States. In my experience, many people cling to their Texas identity
more so than other regional or state identities in the U.S. There are a number of potential
reasons for this, some of which include its previous status as a sovereign nation and past
and current, quite strong separatist movements within the state (Clemons 2008). I have
also heard over and over again the perhaps clichéd proposition that “Texas is just
different.”

Texas indeed occupies a unique position in the Unites States regarding the death
penalty. As of 2010, Texas had executed the largest number of persons in the country
since the reinstitution of the death penalty in 1976. Its total executions from that time
period constituted three times that of the state with the next highest number, Virginia (463
to 107). In 2010, Texas executed nearly the same number of people than the rest of the

states combined (Texas' 16 to the remaining states' 17) (Death Penalty Information
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Center, deathpenaltyinfo.org/factsheet). Given these statistics, it is arguable that the death
penalty anomaly that is the U.S. within the world democratic context (it executes more
than any other liberal democracy in the world) is due in large part to Texas' executions'.
In this sense, Texas serves as a metonym for American policy and ideology on the death
penalty when compared to other (especially democratic) countries.

Texas is its own death penalty anomaly within the U.S. Many attribute this to its
vigilante history. As its inhabitants settled in the western part of the state — warding off
Mexican and American Indian occupants — and fought for its independence from Mexico
and the U.S. (e.g., Zimring 2003, Gober 1997), the lack of a cohesive governmental
presence in the new territories led Texans to rely, many argue, on the “law of the gun”
(Gober 1997:xiii). This left individual settlers to manage disputes on their own, often
favoring violence, a phenomenon often epitomized in the image of the lone Texas Ranger
(e.g., Collins 2008, Webb 1965[1935]). Inhabitants protecting their land and resources are
seen as concerned more with the “rule of force than the rule of law” (Collins 2008:4).
Greenhouse (1992) argues that the valuation of individualism in America more broadly
provides a vocabulary to resist certain kinds of authority, thus leading people to find
solutions to conflict outside state governments and institutions.

Zimring refers to this ideology of crime and punishment in Texas and other
similar locations' as the “mythology of local control” (2003:89). Modern executions, he
argues, tend to be located in places where mob violence or “popular justice” (ibid.) was

common in the 19" century. For this reason, current residents largely view executions in

1% A majority of the U.S. States still legally obtain the death penalty, but they use it sparingly as compared
to Texas.
"' These tend to be in the south.
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their areas as “expressions of the will of the community rather than the power of a distant
and alien government” (ibid.). Whether “community” is the proper analytic term, we can
see Texans in the examples above alluding to their membership in such collectivities to
explain their beliefs in the death penalty, thus separating their own locality (Texas) from
the country as a whole.

Texas was often treated by various trial participants as a unique entity in which
the death penalty has vigorous support. For instance, during his closing argument in the
punishment phase of a trial, a defense attorney demonstrated to the jurors his recognition
that it is hard to give a life verdict in Texas:

Example 2.i
D: It has evolved and evolved into a situation where | suggest to you that it's
perhaps easier to vote to kill somebody than it is to vote that their life be
saved. It is easier to kill now in Harris County than it is to find reasons, even
from the evidence, to suggest why a person's life should be saved.
It is a testament to the strength of this ideology that this attorney finds it necessary to
address the difficulty of what he is asking for: a life sentence.

Aside from addressing the death penalty specifically, Texas was evoked as a place
of local justice more generally. During one of my juror interviews, I asked the juror if
anything from the trial resonated with his own life. He said that his sister had had
boyfriends harass her, just as the defendant had done to the victim in the trial on which he
sat. He said he didn't think about it too much in relation to the case, however, because it

never reached the level of violence it had with the defendant. As he recounted:
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Example 2.j

JT1: You know like they, she never had that kind of trouble where they would

come over to the house, you know...mostly because my dad was really large

guy who collected guns. So, you know. He's a good Texan.
The juror alludes here to the quintessential Texan as one who takes justice into his own
hands. There is a level of irony to his depiction, however, recognizing that some Texans,
probably him included, do not exactly fit this mold.

2.4a. Local variation

Though both jurors and attorneys relied on Texas as a distinct entity in defending
their views on justice, numerous jurors remarked on the cultural and ideological
variability within Texas, especially as related to values and beliefs about crime and
punishment. Many distinguished themselves as separate from other parts of Texas, which
to them represented the archetypical picture of local justice illustrated above. As Clemons
notes, the variability of Texas identities are mapped along “competing spaces and groups
which vie for a dominant place” (2008:7). These competing spaces are revealed in jurors'
and others' discourse about capital punishment. For instance, a judge with a particularly
colorful personality was interviewed by a local newspaper regarding one of his trials. It
had changed venue into a neighboring county in the hopes of getting a fairer trial for the
defendant. He admonished those watching and participating in the trial to respect the
etiquette of the “other” county:
Example 2.k

“This case was moved up here on a motion of the chamber among
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allegations that they couldn’t get a fair trial in Walker County,” he said

“We're in other people’s country up here...This is Leon County and they

know how to behave in court,” he added. “They don’t appreciate any

rowdiness or talking. I'm going to be very strict about that.” Keeling then told
spectators if they were in the courtroom to carry on a conversation or make
facial expressions, they would be asked to leave and would not be allowed
to return for the remainder of the trial.“You are Huntsvillians in a different
county and you will be expected to behave,” he said. “You're going to act

properly or you will feel my wrath.” (Huntsville Item, Oct. 22, 2010)

Though the counties are a mere 30 miles apart, this judge (who often served on the bench
in both counties) assures the trial audience that he recognizes the unique nature of the
neighboring county, it being “other people's country,” and that relocating there will mean
a reexamination of one's behavior.

Jurors differentiated themselves not simply as Texan within the range of American
identities, but as further grouped according to local communities within Texas. They
commonly depicted their home communities as cordoned off from those places — often
not identified but left as unspecified simulacra — where criminal activity occurs. Many
were shocked to find that the crime involved in their trial actually took place in proximity
to their homes. As one juror explained:

Example 2.1
| live in the neighborhood where the parents live. It's a gated community.

And they talked about [the defendant] and some of his friends swimming in
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our swimming pools at the community. And that sent a little bit of a chill up
my spine because my kids spend a lot of time in those pools...and really
brought it close to me in terms, this all happened in our neighborhood
in the Belmont area. So | knew the scenes and the places where events took
place but, that really brought it close.
Another juror made a similar comment:
Example 2.m
And then this whole thing is going on right around where | live. | mean like,
not that far north of where | live these people are- you know and then you
start worrying, oh my God. This is going on in the- right now, people are
killing just random people. That's kind of scary.
Both of these jurors were surprised that these crimes took place extremely close to their
homes. They both distinguished their home communities — including the people within
them — through the linguistic construction of otherness. The first juror distinguishes “our
neighborhood,” the “places where events took place,” from an implied “their
neighborhood,” where she would expect crime to occur. The second juror identifies a
distinct class of “these people” and is disarmed to find out they are conducting criminal
activity near where she lives, in her immediate temporal and spatial present. Thus, while
jurors might represent themselves as members of the community that is Texas, sharing in
its values of swift and severe punishment, they create distinctions among their
communities and those where they imagine (or know) crime to be taking place.

In addition to identifying classes of behavior (such as criminal) with particular
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Texas communities, jurors also identified particular types of people with specific places.
The following juror discussed his initial impression of the defendant, which was not one
of a typical capital murderer:
Example 2.n
Um, | don't know, it uh, of the of the capital murders | would imagine a
large percentage of them would be something where someone would steal a
car and kills somebody. Right? And it doesn't happen in south University
Town, you know? And then you have somebody where, this looks like a
normal kid, looks like a kid I could be friends with was, you know, indicted
on those two things which was kind of, yeah. () he just didn't fit what |
would've thought.
Thus, to this juror, the defendant seemed to resemble those boys he grew up with in his
home town, where things like capital murders tended not to happen. Similar to the jurors
excerpted above, he expressed surprise at the proximity — both geographic and
experiential — of the defendant, his character, and his criminal actions. He was someone
from his part of town, who looked “normal,” “like a kid I could be friends with.”
Intra-state variations are not merely depicted on the level of instances of and
ideologies about criminal behavior, but also regarding attitudes about the death penalty.
The following juror, whose jury sentenced their defendant to death, explained that each
member of the jury began their deliberations wanting to find some way to give the
defendant life, which I questioned him about:

Example 2.0
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R: Um, I'm just curious, does anything that people said make you say that?
That you were looking for, that the jury was looking for anything
J: it was just clear in the way people deliberated, okay? Even, the one guy
that you might have thought from his personality, he was a contractor and
he had kind of a rugged guy and kind of got his you know blue collar, he
even he said I'm so he said you know, down in parts of Texas where | work,
we would have a room full of eye-for-an-eye people just wanting to hang
this guy. He said you know everybody, he was just a very thoughtful guy as
it turns out he was like, glad everybody took the time you know, this kid's
life is at stake here and everybody took it seriously. Everybody kind of (acted
that way). | was looking for a way. Everybody was looking for a way.
While ideologies abound about Texas as a whole and its interrelated characteristics of
extreme Christianity, conservatism, and strong, unyielding support for the death penalty,
this juror relegates those qualities to another part of the state. Blue collar identity and
conservative Christian beliefs are attributed to a place where the juror considers the death
penalty to be a certainty among its inhabitants. The image of the gallows summoned by
this juror harkens back to a time and place where local justice was carried out swiftly and
dramatically. But even the juror who came from such a place was thoughtful, this juror
remarks (implying those from these places generally are not), and began the deliberations
searching for some way to give the defendant life.
2.5. An eye for an eye: Christianity and the death penalty

While many (including Texans themselves) consider Texas distinct from the rest of the
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American south, explanations for the preponderance of the death penalty in Texas and
other southern states often attribute to both locations qualities of ultra conservatism
coupled with fundamental Christianity. For instance, a poll taken in 2007 reveals that
white evangelicals constituted the strongest group of death penalty supporters in the
country as a whole (Christianity Today, February 19, 2008), the majority of whom
resided in southern states. When I worked with defense attorneys in selecting jurors for
capital trials, many of them, upon reading the venire persons' questionnaires, would
automatically flag a juror for dismissal if she or he cited strong Christian, especially
Baptist, beliefs.

The religious background for death penalty beliefs often comes in the form of
eye-for-an-eye biblical logic. On their jury questionnaires, a number of venire persons
cited “eye-for-an-eye” as their reasoning for supporting the death penalty. This was true
across Texas counties, in both rural and urban areas. In a combination of national polls,
Ellsworth & Gross demonstrate that over half of Americans who supported the death
penalty listed “life for a life” as their reasoning (1997:97), though the authors recognize
that this logic could come from a number of sources, not all of them biblical.

Eye-for-an-eye reasoning played a demonstrable role in the death penalty trials
that I observed. Throughout one individual voir dire process, for instance, when the
potential jurors were individually questioned, a large portion of them attributed their
belief in the death penalty to eye-for-an-eye doctrine. The same colorful judge from the
newspaper article above took it upon himself to instruct these jurors on the “real”

meaning of eye-for-an-eye, which, he explained, did not oblige someone to give the death
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penalty. He informed the jurors that while they were Christian, the eye-for-an-eye
doctrine actually came from the Old Testament, by which they were not bound.

Jurors also talked about their support for the death penalty in religious terms
because, as one juror explained, when facing their ultimate judgment by God, everyone is
responsible for their actions. As I summarized in my field notes, “she believes everyone
is equally responsible for what they do, no matter what color they are or whether they
grew up rich or poor, because everyone has to stand up in front of God.”'?The juror
believed that God led her to give a death verdict, thus allowing the defendant to meet his
ultimate judgment.

Religious beliefs serve just as important a role in anti-death penalty sentiments,
however, especially the Christian values of reformation, forgiveness and mercy. In his
examination of clemency applications, Sarat identifies the importance of the linked value
systems of religion and family in “American thinking about remorse, redemption and
mercy” (2008:190). Thus while causal connections are often assumed between
conservative Christian thinking and support for the death penalty, Sarat cites religion and
family — the “twin pillars” of conservatism — as primary sources for clemency petitions.

Despite the differing ways in which Christian beliefs are woven into death penalty
beliefs and practices, there is in general an extremely close connection between religion —
Christianity in particular — and the criminal justice system in Texas. Across the four walls
of the clerk's office of a Texas prison, for example, is painted a colorful mural of Calvary,

with Jesus' crown of thorns wrapped around the perimeter of the office. And, as a former

12 This interview took place during my pilot research, for which I did not yet have permission to

audiotape.
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prison warden explains below and as seen in pastors' intimate involvement with death
row inmates, Christian practices are integrated deeply into many prison programs.

In an interview, a this warden exalted the Christian ideals of transformation and
redemption as providing inmates with chances for reformation and thus giving reason to
render life verdicts. I asked him if he had any advice to give people working in the
criminal justice system, and Christianity featured prominently in his answer:

Example 2.p

J: Yeah | can fix the whole system. I've got it figured out.

R: All right.

J: And you're gonna laugh when | tell ya. You change these people’s morals
and you’ll straighten all (the) problems up. And | even know how to do that.
And | think there’s an example.

R:  Okay.

J: The Angola prison over in Louisiana, has historically been known as the
bloodiest prison in the United States. If you'd asked somebody 15 years ago
there wouldn’t have been anybody in criminal justice system in the United
States who would’ve argued that point. They hardly have any problems
anymore and they still have the same kind of inmates. Inmates doing life
without parole. And warden (Burrough-Cain) went over there and instituted
a bunch of Christian programs and even has a seminary going on over there,
and those people changed the way they live.

R: Really? So do you think religion is the best way=

J: =l think Christianity...I left the prison system and was asked, that you
gotta give these guys a chance. You gotta teach em how to do somethin so
they get out and they know how to make an honest living. But | think
Warden Cain was right in that if you just educate an inmate, when you get
through with that, you’ve got an educated inmate. You gotta change their
morals. And some of them didn’t have a whole lot of example growing up.
So. But | think our whole society could do better on that.

The warden extols the Angola prison as exemplifying the possibility for transformation in
prison, claiming that moral transformation more than anything is the key to inmate

SucCCess.
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Furthermore, religious beliefs, especially of the defendant himself, were often
raised in the context of death penalty trials, especially as part of the defense's mitigating
evidence. In an interview, the following juror described her reaction to a prison chaplain's
testimony about the defendant:

Example 2.q

One of the chaplains that had um, done a lot of work on death row in Texas,

came in and had visited with [defendant's name] a lot in jail here in

Stoneybrook, and had you know, very much presents him as this guy who

realizes he's kind of got to make his life right with God, and and gotta make

it count for something, and try to have a little bit of redemption in it...
In this trial, the defendant was given a life sentence. We see illustrated here the value of
redemption, connected explicitly to religious belief, as a reason to spare a defendant's
life.

In the next example, a juror explained the religious thinking of her fellow juror,
who believed in the redemptive value of religion as a mitigating factor. Their jury wanted
to vote no on the mitigation question, but this particular juror did not agree:

Example 2.r

...mitigation, other than for the, for for possibly one juror was pretty well

settled pretty quick. Except for one juror, one juror had the idea that we're

all children of God and everybody gets, you know, everybody deserves. So,
and again (did) finally realized that at some point you gotta shake the dust

off your feet. At some point there's no hope, it just ain't gonna work.
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Here again we see the redemptive quality of God serving as the juror's reason for initially
wanting to find some mitigating evidence to support a life sentence. The juror being
interviewed, however, saw no such redemptive value in this particular defendant.
2.6. “Somewhere Down in Texas”": Texas as the country

Those outside Texas (and inside as well) often hyperbolically represent Texas as a
preservation of “country” living, (Clemons 2008) which connotes backwardness, rurality,
and agrarianism. Portrayals of the Texas country life can be seen in media representations
such as the television show King of the Hill and television appearances by former
President George W. Bush at his Texas ranch. The generalized portrait of Texas country
often serves as a metonym of “rural America” and its ideals, as depictions of the south
often do (Marius 1984:144). Fox describes how these idealized versions of “nature” and
“country” living persist despite their disturbance by industrial and urban conglomerates
such as “huge, carbon copy Walmarts and overflowing prisons” (2004:75). These
“disturbances” are, he writes, “retransformed by resurgent 'nature' and resurgent ideology
into a simulacrum of the unspoiled, bucolic, the heartland, or, simply, 'the country"’
(ibid.). Even in Houston, a city with the fourth largest population in the U.S., my friends'
popular hang outs included the local beer joint housed in a trailer that only served Texas
beers on tap and the race track — both cherished for their “country” feel.

This simulacrum of the country as a seat for American values exists in Texas
ethnographies as well, in which Texas country can be analogized to the classic

ethnographic, exotic “other” (E. Bruner 1997). Anthropologist Douglas Foley, for

> This is the title of a country song by George Strait, who was born in Texas and has been dubbed the

“King of Country.”
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instance, describes his entry into a Texas town where he conducted his fieldwork: “I
settled into North Town with a strong sense of coming home to rural America” (1990:3).
Gupta & Ferguson warn against unquestionably representing such an imagined, symbolic
sense of place, where “nostalgic settings such as 'small-town America' or 'the
frontier,'...often play into and complement antifeminist idealizations of 'the home' and

199

'family" (1992:13). Such idyllic generalizations exclude large portions of the population,
most notably African-Americans, women, and Hispanics (7ejanos) (Clemons 2008).
Indeed, Foley's ethnography outlines the “fundamental American values” (1992.:28) of
(white) masculinity, which glorify bravery and pain, as enculturated through small-town
football. Foley does recognize competing cultural memes, such as those of the hispanic
population, but he fails to question whether the white, majority population of North Town
accept this totalizing account of their value system. Jurors and scholars, in contrast,
recognize the inherent variability of a state of its size with such a long, motley history.
“The country” certainly exists, but it does not refer to the entirety of Texas.

A number of jurors' reflections on identity, crime and locality — including those
illustrated above — revealed their uneasiness with being lumped into these broad brush-
strokes of Texas places, beliefs and ideologies. In the following excerpt, a juror discussed
the county where she is from, which is also where the crime she adjudicated took place.
She contrasted its backward nature to her current residence (Houston):

Example 2.s

well | mean going into it you always go, oh crap I've got jury duty, and plus

it was in Crawford County. Which is (.) way out there in the boonies. And, |
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used to live in Meadowmount so of course I'm in Crawford County, and |
thought well this is gonna be something silly like, Joe Bob stole Bubba's
tractor, you know something like that.
In a slight reversal of the jurors' characterizations seen above, this juror denies that any
serious crime takes place in such a remote area, expecting to encounter a farmland
squabble or something similar. She further depicts the place and its inhabitants in similar
tropes: “It's all very suburb white trash...it was just very countrified [in strong southern
accent] it was cute,” They found the body over in Ephesus...But Ephesus is kinda
hickville [in strong southern accent].” Through her own caricature of this country town,
the juror distinguishes herself, emphasized through her change in accent, from “white
trash” and “country” characteristics often attributed to Texas (and the south) as a whole.
This image of Texas country as distant (in the “boonies”) is common to a number
of descriptions of Texas life, and often embeds values of individuality, hard work
(remember the “blue-collar” label above), and small government. Fox, for instance,
describes the sparsely populated area where he did his research as a “working-class
promised land where the taxes are low and people leave you alone” (2004:5). The bucolic
Texas landscape, he further describes, seems to encapsulate moral virtue (ibid.:75). The
emphasis on “country” as a descriptor of this locality, he argues, foregrounds the sense of
place as a salient cultural category (ibid.:29). At the same time, however, Fox emphasizes
the extent to which locals do not live in, but “out” the country, outside of city lines and
modern life (ibid.:76), just as this juror recognizes country life as “way out there in the

boonies.”
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Within these broadly shared notions of Texas identity and place, we see that jurors
and attorneys differentiate their identities, ideologies and beliefs in a variety of ways.
While place remains a central trope through which Texans often represent themselves and
their values, scholars of Texas remind us to treat understandings of Texas culture and
history with the nuances that its inhabitants appreciate. Webb, an early 20" century
historian of Texas and the American west, directs readers that “between the Eastern
Woodland and the Western Plains nothing is so striking as the contrasts, and these must
be considered carefully by one who seeks to understand the social and cultural problems
of the people” (1965[1935]:4). Furthermore, in that identity is often (or perhaps always)
defined according to relations of difference, the analyst must always ask to whom or what
a given identity or group is being compared. Thus while Texans identify themselves
within a network of differentiated local identities, this intra-state variability may in fact
aid in Texans' identification as a collectivity within the country as a whole. As Almon
observes, “[1]ronically, Texans have historically promoted their state's cultural uniqueness

because of its lack of true unity and cohesion” (2002:4).

2.7. Being a good juror in Texas and America

The variable identities illustrated in the above examples correspond with symbolic
discourses used to give meaning to jury service — that it is a uniting of subcultures or
diverse sections of communities in order to give the defendant representatives from
different pieces of his world to determine his fate. Judges and attorneys devote a

significant amount of time during jury selection to conveying to potential jurors what it
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means to be a good juror, and, in turn, a good citizen.

During general jury selection, in which potential jurors are brought into the
courtroom in panels of 100 or more, jurors are seated in the gallery of the courtroom, the
attorneys and defendant are seated at tables facing the large group, and the judge is seated
on the bench facing them as well. The judge typically begins with a monologue that
includes an introduction to the pertinent law in the case and the requirements for being a
juror in such case. There is no form or rubric under which this must be done in Texas;
each judge has discretion on how to introduce such topics, but certain legal language and
ideas are reproduced in different trials. For instance, judges often quote Texas law's
requirement that jurors be of “sound mind and good moral character.” The type of jury
the “system of justice requires,” one judge described, is a fair jury, unbiased, one that
hasn't prejudged the case and is impartial to both sides. This same judge asserted that
these requirements come from both Texas and American laws, which date back to
England with 500 years of jurisprudence to back them up, and are based on the idea of a
free society. This was a common strategy among judges, to locate jury laws within an
almost mythological space that starts in England with the birth of the idea of a free
society, then travels to America where it reaches its ideal implementation.

The question is why judges choose to situate the law in such places and times. It
may be from a genuine love for the law and its history that judges share, but I argue that
it has more to do with the need to translate, in a sense, what justice means to potential
jurors. In order to do this, the judges rely on the “emplacement of a narratively real

locality,” (Fox 2004:82). The narrative of settlers coming to America in order to establish
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a free society is well-known to most Americans. This narrative is situated in imagined
and historical places, such as England, or the colonies perhaps. Reading laws to these
potential jurors in the present moment in the courtroom, judges can give authenticity and
symbolic significance to these laws by invoking ideas that they came from far away, both
in time and place, and thus were central to founding the society in which we live. That in
turn locates the jurors among these places, giving weight to the process in which they are
involved and urging them to take it seriously.

Texas, as a label for the state government and all it entails about how justice
should be carried out, was often cited as the authority governing how one should be a
good juror and, in turn, a good citizen. This includes, as will be explored further in
subsequent chapters, ideologies about justice as based in reason and rationality. Thus
current ideologies in Texas regarding how capital juries should be conducted are
connected with legislative practices that have occurred in Texas since the death penalty
was reinstated by the national Supreme Court in 1976. The reinstatement required that all
states develop punishment schema that would insure the death penalty was applied with
“guided discretion” (Gregg v. Georgia 1976) and not arbitrarily, as Furman v. Georgia
(1972) had held.

During his first address to the jury panel of over 200 venire persons, the following
judge remarked on how Texas jurors are meant to conduct themselves:
Example 2.t

The first thing we know is juries in the State of Texas do not go out and

deliberate and subjectively determine, we'll give this defendant life in this
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case. We'll give that defendant death in that case. Instead, what we do is we

have juries make objective findings as to what the evidence is.

The judge evokes Texas as the authority governing jurors' decisions, which, because of
the sentencing guidelines, are objective and based on the evidence. Through the pronoun
we, he identifies himself of as an agent of this authority.

2.8. Deixis, place and identity

Attorneys strategically use references to specific places in the courtroom in order
to invoke concepts of jury service and evidence. They often stress that being a good juror
means being unemotional and putting aside any personal opinions that one might carry
into the courtroom. Indeed, this image of shedding particularities of individual
personalities at the door is often invoked to convey to jurors what being impartial means.
Once jurors enter the courtroom for individual questioning, they are seated at the witness
stand to be grilled by both teams of attorneys. “Any person that comes up there” is
“going to have their own feelings,” an attorney proclaimed during this individual
questioning. Once “there”, however, up on the stand, one is urged to set these personal
feelings aside.

In a similar fashion, during his portion of the individual questioning, a prosecutor
invoked the witness stand as the seat of rational decision-making, based in concrete
evidence. He described that mitigating evidence is not just a funny feeling, it's “evidence
that you hear from the witness stand.” What the prosecutors specifically fear, they often
say, is that up here on the witness stand, during the jury selection, someone will say they

are comfortable with giving the death penalty but later, when they sit in “that” jury box,
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they realize that they can't actually do it. According to one juror, an attorney successfully
used the jury box in order to incite the jurors to follow the law and resist relying on any
sense of vengeance. As the juror told it,
Example 2.u
when they were doing final arguments on the punishment phase, and when
he's standing up there over us there in that jury box, and he says, | don't
remember how he led into it or what he said afterwards but when he said
unless you just want to kill a man, (.) you don't need to vote this way more
or less. And that, you know it didn't have any d- thing to do with the way |
voted, but it s::ure, | mean that hurt.
Again, in this example, we see the use of a deictic reference, “there,” to locate a specific
identity in space; that is, this juror noted the significance that the attorney placed himself
next to them, indeed over them, “in the jury box” while instructing them on how to justly
make their decisions.
In the next example, drawn from an individual voir dire questioning sequence, a
juror was asked about his feelings about the death penalty:
Example 2.v
P: How do you feel about capital murder — the offense — the State of Texas
having the offense of capital murder, that is, crimes for which the citizen can
be assessed the death penalty?
J: 1 feel about it — abstractly | believe in it. How I feel about it sitting here is

that a whole lot of it makes me feel uneasy.
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This juror was faced with assessing a part of Texas law, under which he lives, and the
state's role in potentially putting to death one of its citizens. The juror, however,
foregrounded not the state, his role as a citizen, and what that entails, but instead brought
into focus the present space in which he was located — sitting in a witness chair in a
courtroom, with the defendant sitting in front of him. His present space thus took
precedence in his current feelings about the death penalty, leading him to feel uneasy
about something he, in theory, supported. The juror's foregrounding of the present “here”
underscores the potentially restricting power of the courtroom: it holds the authority to
induce people to do things they may feel uneasy doing, but are bound to do by the law.
In a potential reaction to this question, the defense attorney later used this
foregrounding of the present space of the courtroom to reach the potential juror:
Example 2.w
Let me take you away from here. Let's just say we met on the golf course
and I'm riding around with you on your- in your cart and we're getting ready
to play a round of gold. We start talking about each other's lives and what
we believe and what we think, okay, and | tell you, for example, that I'm a
criminal defense attorney...
The defense attorney's tactic here is to draw the juror's focus away from the restricting
space of the courtroom he occupied at the time, with the judge above him and the
defendant below him, and immerse him in the image of a place where he can feel free to
express his own beliefs. Attorneys worried that jurors would provide rote answers, saying

“yes I could follow the law and give life or death,” when in actuality they would not be
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able to do such a thing. As the attorney later remarked, “we know the process. That's the
process...but I'm trying to get to your gut feeling and what you really believe.” Thus in
order to get to this gut feeling, he attempted to erase the current place, the courtroom,
which embodies the process and the law that must be followed.

As discussed in the introduction, being a juror involves some level of translation.
Jurors must reapply terms they use in everyday life, such as “reasonable,” “intentional,”
and “probable,” in a legal context, which may involve importing their everyday meanings
or redefining them in ways that may not make apparent sense to non-experts. This line
between ordinary and specialized knowledge was often made visible through marked
places such as the courtroom. In the following excerpt, a judge explained during voir dire
the meaning of “probability” in the trial context:
Example 2.x

that word probability. It's not going to be defined for you. We use

probably all the time and everywhere we are, we use that word. Whatever

definition you put on that word outside the courthouse, you bring the same

definition to it here in the courthouse.
The judge distinguishes spaces outside the courthouse, “everywhere we are,” and “here in
the courthouse.” This distinction serves to construct a boundary between quotidian and
legal knowledge, which in this case happen to overlap.

A juror remarked on this boundary, extending it to encompass normal experience
and that of a capital trial, which is anything but:

Example 2.y
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Yeah. (.) yeah. I'll tell you something on that line of thinking right there, on
that little statement you just made, that most people never go through. |
remember going home the first night and gettin in my house and thinking
about what just happened up there in that room, and | was a part of it. In
that realm of thinkin, this isn’t normal! People don’t do this out there. Most
of the world has no idea what just went on in there.
This juror juxtaposes two distinct places, his home and the jury room, which respectively
embody ordinary, normal experiences and the extraordinary experience of sentencing
someone to death. What happened “up there in that room” is something that “most of the
world” does not go through and, furthermore, has absolutely no knowledge of. This juror
thus uses distinctions of space in order to vividly reveal this jarring removal from his
ordinary life. Here, as in examples given above in which jurors talked about their
“normal” upbringings in “normal” communities in which criminal activity is unexpected,
different levels of place and space are utilized to represent normality and distinguish the
speaker's experience as atypical.

Thus specific locations within the courtroom itself are conjured in order to specify
to jurors that partaking in this process will involve a separation from their ordinary lives.
Once they enter the jury box, they must be able to put their personal feelings aside and
occupy the identity of a rational and unbiased decision-maker. Furthermore, the witness
stand is used as a physical representation of this rationality. The jurors must make their
decisions based on facts and evidence, which, unlike personal emotions or experiences,

come directly from the witness stand itself. In addition, the jury room becomes a
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bounded, salient place that separates jurors from normal experiences and realms of
knowledge, which contrast with those they are confronted with during these trials. Places
and spaces thus serve as experiential anchors or boundaries for a variety of identities,
ideologies, experiences and knowledges. Jurors locate themselves among these spaces at
different interactional moments, thus occupying a variety of identities, such as juror,
country folk, or “good Texans”.

While the jury selection and trial proceedings are rife with images and rhetoric
about what it means to be a good juror who can remain impartial and unbiased, another,
more experiential level of place draws jurors out of this abstract world of morals and
justice and into an actual encounter with an actual defendant. Attorneys, especially
prosecutors, often require the potential jurors during jury selection to look directly at the
defendant and state whether they could sentence him to death. When faced with this
phenomenological shift, many jurors reflect that their thoughts about the death penalty
and criminal justice have changed since they filled out the juror questionnaire only weeks
or, for some, hours before. This face-to-face encounter, being co-present with the
defendant, often leads jurors to disregard the rhetoric about being unbiased and rational,
and simply admit that they could not be good jurors in this situation, notwithstanding the
witness stand they currently occupy or the jury box they are instructed to revere.

2.9. Concluding remarks
After being weaned on post-modern ways of thinking that have led me to at least question
and perhaps reject a majority of the concepts upon which anthropology was founded (cf.

Appadurai 1996, Clifford 1983), I am grateful that my research experience has brought
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me to a point of reconsideration and re-eval