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Preface

The standards and commentary in this volume are part of a series
designed to cover the spectrum of problems pertaining to the laws
affecting children. They examine the juvenile justice system and its
relationship to the rights and responsibilities of juveniles. The series
was prepared under the supervision of a Joint Commission on Juve-
nile Justice Standards appointed by the Institute of Judicial Adminis-
tration and the American Bar Association. Twenty volumes in the
series have been approved by the House of Delegates of the American
Bar Association.

The standards are intended to serve as guidelines for action by
legislators, judges, administrators, public and private agencies, local
civic groups, and others responsible for or concerned with the
treatment of youths at local, state, and federal levels. The twenty-
three volumes issued by the joint commission cover the entire field
of juvenile justice administration, including the jurisdiction and
organization of trial and appellate courts hearing matters concerning
juveniles; the transfer of jurisdiction to adult criminal courts; and the
functions performed by law enforcement officers and court intake,
probation, and corrections personnel. Standards for attorneys repre-
senting the state, for juveniles and their families, and for the proce-
dures to be followed at the preadjudication, adjudication, disposition,
and postdisposition stages are included. One volume in this series sets
forth standards for the statutory classification of delinquent acts and
the rules governing the sanctions to be imposed. Other volumes deal
with problems affecting nondelinquent youth, including recommen-
dations concerning the permissible range of intervention by the state
in cases of abuse or neglect, status offenses (such as truancy and
running away), and contractual, medical, educational, and employ-
ment rights of minors.

The history of the Juvenile Justice Standards Project illustrates the
breadth and scope of its task. In 1971, the Institute of Judicial
Administration, a private, nonprofit research and educational organi-
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vi PREFACE

zation located at New York University School of Law, began planning
the Juvenile Justice Standards Project. At that time, the Project on
Standards for Criminal Justice of the ABA, initiated by IJA seven
years earlier, was completing the last of twelve volumes of recom-
mendations for the adult criminal justice system. However, those
standards were not designed to address the issues confronted by the
separate courts handling juvenile matters. The Juvenile Justice Stan-
dards Project was created to consider those issues.

A planning committee chaired by then Judge and now Chief Judge
Irving R. Kaufman of the United States Court of Appeals for the
Second Circuit met in October 1971. That winter, reporters who
would be responsible for drafting the volumes met with six planning
subcommittees to identify and analyze the important issues in the
juvenile justice field. Based on material developed by them, the
planning committee charted the areas to be covered.

In February 1973, the ABA became a co-sponsor of the project.
IJA continued to serve as the secretariat of the project. The IJA-
ABA Joint Commission on Juvenile Justice Standards was then
created to serve as the project’s governing body. The joint commis-
sion, chaired by Chief Judge Kaufman, consists of twenty-nine mem-
bers, approximately half of whom are lawyers and judges, the balance
representing nonlegal disciplines such as psychology and sociology.
The chairpersons of the four drafting committees also serve on the
joint commission. The perspective of minority groups was introduced
by a Minority Group Advisory Committee established in 1973, mem-
bers of which subsequently joined the commission and the drafting
committees. David Gilman has been the director of the project since
July 1976.

The task of writing standards and accompanying commentary was
undertaken by more than thirty scholars, each of whom was assigned
a topic within the jurisdiction of one of the four advisory drafting
committees: Committee I, Intervention in the Lives of Children;
Committee II, Court Roles and Procedures; Committee III, Treat-
ment and Correction; and Committee IV, Administration. The com-
mittees were composed of more than 100 members chosen for their
background and experience not only in legal issues affecting youth,
but also in related fields such as psychiatry, psychology, sociology,
social work, education, corrections, and police work. The standards
and commentary produced by the reporters and drafting committees
were presented to the IJA-ABA Joint Commission on Juvenile Jus-
tice Standards for consideration. The deliberations of the joint com-
mission led to revisions in the standards and commentary presented
to them, culminating in the published tentative drafts.
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PREFACE vii

The published tentative drafts were distributed widely to members
of the legal community, juvenile justice specialists, and organizations
directly concerned with the juvenile justice system for study and
comment. The ABA assigned the task of reviewing individual vol-
umes to ABA sections whose members are expert in the specific
areas covered by those volumes. Especially helpful during this review
period were the comments, observations, and guidance provided by
Professor Livingston Hall, Chairperson, Committee on dJuvenile
Justice of the Section of Criminal Justice, and Marjorie M. Childs,
Chairperson of the Juvenile Justice Standards Review Committee of
the Section of Family Law of the ABA. The recommendations sub-
mitted to the project by the professional groups, attorneys, judges,
and ABA sections were presented to an executive committee of the
joint commission, to whom the responsibility of responding had been
delegated by the full commission. The executive committee consisted
of the following members of the joint commission:

Chief Judge Irving R. Kaufman, Chairman
Hon. William S. Fort, Vice Chairman
Prof. Charles Z. Smith, Vice Chairman
Dr. Eli Bower

Allen Breed

William T. Gossett, Esq.

Robert W. Meserve, Esq.

Milton G. Rector

Daniel L. Skoler, Esq.

Hon. William S. White

Hon. Patricia M. Wald, Special Consultant

The executive committee met in 1977, 1978, and 1979 to discuss
the proposed changes in the published standards and commentary.
Minutes issued after the meetings reflecting the decisions by the
executive committee were circulated to the members of the joint
commission and the ABA House of Delegates, as well as to those who
had transmitted comments to the project.

In February 1979, the ABA House of Delegates approved seven-
teen of the twenty-three published volumes. It was understood that
the approved volumes would be revised to conform to the changes
described in the minutes of the 1977 and 1978 executive committee
meetings. The Schools and Education volume was not presented to
the House. Of the five remaining volumes, Court Organization and
Administration, Juvenile Delinquency and Sanctions, and The Juve-
nile Probation Function were approved by the House in February
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viii PREFACE

1980, subject to the changes adopted by the executive committee.
Abuse and Neglect and Noncriminal Misbehavior were held over for
final consideration at a future meeting of the House.

Among the agreed-upon changes in the standards was the decision
to bracket all numbers limiting time periods and sizes of facilities in
order to distinguish precatory from mandatory standards and thereby
allow for variations imposed by differences among jurisdictions. In
some cases, numerical limitations concerning a juvenile’s age also are
bracketed.

The tentative drafts of the twenty volumes approved by the ABA
House of Delegates, revised as agreed, are now ready for considera-
tion and implementation by the components of the juvenile justice
system in the various states and localities.

Much time has elapsed from the start of the project to the present
date and significant changes have taken place both in the law and the
social climate affecting juvenile justice in this country. Some of the
changes are directly traceable to these standards and the intense
national interest surrounding their promulgation. Other major
changes are the indirect result of the standards; still others derive
from independent local influences, such as increases in reported crime
rates.

The volumes could not be revised to reflect legal and social devel-
opments subsequent to the drafting and release of the tentative
drafts in 1975 and 1976 without distorting the context in which
they were written and adopted. Therefore, changes in the standards
or commentary dictated by the decisions of the executive committee
subsequent to the publication of the tentative drafts are indicated in
a special notation at the front of each volume.

In addition, the series will be brought up to date in the revised
version of the summary volume, Standards for Juvenile Justice: A
Summary and Analysis, which will describe current history, major
trends, and the observable impact of the proposed standards on the
juvenile justice system from their earliest dissemination. Far from
being outdated, the published standards have become guideposts to
the future of juvenile law.

The planning phase of the project was supported by a grant from
the National Institute of Law Enforcement and Criminal Justice of
the Law Enforcement Assistance Administration. The National Insti-
tute also supported the drafting phase of the project, with additional
support from grants from the American Bar Endowment, and the
Andrew Mellon, Vincent Astor, and Herman Goldman foundations.
Both the National Institute and the American Bar Endowment
funded the final revision phase of the project.
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PREFACE ix

An account of the history and accomplishment of the project
would not be complete without acknowledging the work of some of
the people who, although no longer with the project, contributed
immeasurably to its achievements. Orison Marden, a former president
of the ABA, was co-chairman of the commission from 1974 until
his death in August 1975. Paul Nejelski was director of the project
during its planning phase from 1971 to 1973. Lawrence Schultz, who
was research director from the inception of the project, was director
from 1973 until 1974. From 1974 to 1975, Delmar Karlen served as
vice-chairman of the commission and as chairman of its executive
committee, and Wayne Mucci was director of the project. Barbara
Flicker was director of the project from 1975 to 1976. Justice Tom
C. Clark was chairman for ABA liaison from 1975 to 1977.

Legal editors included Jo Rena Adams, Paula Ryan, and Ken
Taymor. Other valued staff members were Fred Cohen, Pat Pickrell,
Peter Garlock, and Oscar Garcia-Rivera. Mary Anne O’Dea and Susan
J. Sandler also served as editors. Amy Berlin and Kathy Kolar were
research associates. Jennifer K. Schweickart and Ramelle Cochrane
Pulitzer were editorial assistants.

It should be noted that the positions adopted by the joint com-
mission and stated in these volumes do not represent the official
policies or views of the organizations with which the members of the
joint commission and the drafting committees are associated.

This volume is part of the series of standards and commentary
prepared under the supervision of Drafting Committee I, which also
includes the following volumes:

RIGHTS OF MINORS

JUVENILE DELINQUENCY AND SANCTIONS
NONCRIMINAL MISBEHAVIOR

YOUTH SERVICE AGENCIES

ABUSE AND NEGLECT

POLICE HANDLING OF JUVENILE PROBLEMS
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Introduction

In considering the “‘juvenile justice system,” attention is usually
directed to the institutions—courts, judges, probation officers, juve-
nile “homes”’—through which the law is applied to children charged
with unacceptable behavior. If one shifts the focus to juvenile
“Justice,” attention is directed more broadly to the conditions and
circumstances that will bring about fair and decent treatment of
children, including the satisfaction of basic human needs for love,
care, food, and shelter; the positive models of behavior a child might
imitate; the experiences that will prepare a child for adult responsi-
bilities and provide positive attitudes about self; a world in which the
child can think favorably about future prospects. Justice for children
depends upon the distribution of wealth and opportunities; values
that are shared; qualities that are rewarded. A just world for children
in American society certainly depends upon the child’s family life
and his or her life in school.

The school is also an important part of the system of juvenile
justice. The law in the United States compels children to attend
school. A. Steinhilber and C. Sokolowski, State Laws on Compulsory
Attendance (1966). In school the child is subjected to an extensive
body of rules, the violation of which results in various forms of
punishment (or ‘discipline”’). Not infrequently a sanction entails
exclusion from school—a sentencing to the life of the streets. From
there, a child may pursue a course of conduct that will bring him or
her within the jurisdiction of the juvenile court. There is a close
correlation between children in trouble in school and ‘children in
trouble with the law. See H. James, Children In Trouble ch. 16
(1970); K. Polk and W. Schafer, Schools and Delinquency (1972).
School violations also lead directly to the juvenile court when a child
is ‘“truant” see, e.g., Del. Code Ann. tit. 14 § 2711 (1975); Mont.
Rev. Codes Ann. § 10-1203 (18)(c) (Supp. 1975), or disobedient
to the school’s authority, see,e.g., Fla. Stat. Ann. § 232.19 (3) (Supp.
1976); Mass. Gen. Laws Ann. ch. 119, § 39E (Supp. 1976). A juve-
nile court may ‘‘dispose” of a child judged to be ‘‘delinquent’’ by
requiring that the child attend school. See, e.g., Colo. Rev. Stat. Ann.

1
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2 SCHOOLS AND EDUCATION

§ 22-33-108 (1974). On the other hand, children are sometimes
suspended from school because they are charged with or judged to
have committed juvenile offenses. See R.R. v. Board of Education,
109 N.J. Super. 337, 263 A.2d 180 (1970); Howard v. Clark, 59
Misc. 2d 327, 299 N.Y.S.2d 65 (Sup. Ct. 1965); c¢f. Bunger v. Iowa
High School Athletic Association, 197 N.W.2d 555 (Iowa 1972).

School has an often dominant involvement in the lives of children,
both by contributing to the quality of justice for children and by
directly tying into the juvenile justice system. Consequently, it is
tempting to assume that schools can perform a critical child-saving
function. Although many other once-bright possibilities for juvenile
justice have been given up in despair, schools remain objects of hope.
We think that hoping for the future of its children is essential to any
society’s survival and that the schools should share this burden of
hope and survival.

But we would temper hope with realism by recalling certain salient
features of the evolution of juvenile justice. The existing system of
juvenile justice grew out of a concern for the lives of children and a
belief that children should not be treated as criminals. See generally
Schultz, “The Cycle of Juvenile Court History,” 19 Crime & De-
ling. 457 (1973); M. Lazerson, Book Review, 41 Harv. Ed. Rev.
102 (1971). For the harshness of the criminal law and the crimi-
nal court, it substituted rehabilitation, helping errant children
back to the societal center rather than forcing them to pay for their
offenses against society. In place of an adjudication of criminal
conduct a determination of “delinquency’’ was adopted. Character-
izing that determination as noncriminal was considered to justify
omitting procedural safeguards for accused ‘‘delinquents” and
stretching the delinquency jurisdiction to include behavior that was
unacceptable for children though not unlawful for an adult. Now,
very much of this has been either rejected or continued out of inertia
with little or no conviction. Juvenile justice currently represents a
noble idea that has foundered from lack of resources, hypocrisy, bad
faith, racism, lack of commitment, and human limitations. The idea
has failed largely at the expense of children, but partly because the
conception does not deal satisfactorily with children who appear to
be mature in crime though young in years.

Reflecting widely shared views, standards contained in other
volumes of the Juvenile Justice Standards Project have rejected, as
unfair and unhelpful, the jurisdiction of the juvenile courts to deal
coercively with children whose ‘‘status offenses’’ are not outlawed as
criminal conduct. See the Noncriminal Misbehavior volume. The
standards have rejected any approach that would justify coercive
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INTRODUCTION 3

treatment merely for rehabilitative purposes or that would jus-
tify any sacrificing of procedural protection on the ground that
the objectives of the system are benign. None of these policy
judgments is based on an assumption that there are not children
seriously in trouble and seriously in need of help. The hope remains
strong that schools will somehow succeed where other elements of
the juvenile system have failed. If children are kept in school rather
than ejected; if school is made more interesting and relevant; if
school can be operated in a more humane, sympathetic, child-
centered fashion—if all of these things can be done, it is hoped that
much of the problem of deviance that has not been solved by the
juvenile justice system will be headed off or cured by school.

Certainly, the schools should be encouraged to take some of this
responsibility. But the schools have a broad clientele to serve, with
limited resources, expertise, and talent. It is important to emphasize
that the schools must hire tens of thousands of teachers and adminis-
trators to carry out their tasks, and that they must compete for
personnel with very modest salary offerings and difficult employ-
ment conditions. Those hired, on the whole, are people of average
intelligence and capacity, subject to normal human frailty. In short,
we doubt that schools are staffed by people so extraordinary, so
imaginative, so patient, so dedicated that their dealings with difficult
children can be expected to be markedly more successful than those
of people who have dealt with these same children in other contexts.

On the other hand, schools have the advantage of dealing with
difficult children in a relatively promising environment. Here too
there are qualifications of substantial dimensions. First, schools have
a primary mission of educating children, and however broadly or
narrowly that is defined, performing that primary mission is not
likely to be identified in the minds of the school staff members with
a course of action most helpful for dealing with difficult students. In
fact many students are ‘‘difficult” precisely because they bring to
school personalities or educational needs not easily reached by the
approaches schools are primarily set up to follow. Second, giving
schools increasingly broad and diverse mandates with no commen-
surate increase in resources or training is more likely to strain their
capacity to do anything effectively than to facilitate their capacity to
do still more. Third, the environmental advantage of schools over
other childcare institutions is easily exaggerated. Schools are some-
times chaotic, sometimes violent places, and like other custodial
institutions, they have coercive control over children by law.

The reporters of this volume are not “educators” as that term is
commonly used, but lawyers with a special interest in the law affect-
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4 SCHOOLS AND EDUCATION

ing education. The Juvenile Justice Standards Project is concerned
with developing standards that will provide a framework of justice
for juveniles. The Project has not undertaken to flesh out a program
for society’s treatment of juveniles in every aspect of their lives. @
There are widely and fundamentally differing points of view concern-
ing optimum educational policy in the United States. Except on the
broadest of grounds, we do not here enter that debate. By eschewing
the temptation to resolve educational policy issues, we by no means
suggest those issues are unimportant. We avoid consideration of the
details of educational policy because we do not believe that we have €
the answers, because we do not regard doing so as the function of
this volume, and because we affirmatively believe that there is no
revealed truth on the subject and that what is important is con-
tinuing the debate while experimenting in a number of directions.

It is obvious that our specific proposals do represent educational
as well as legal judgments. In fact, it is probably a truism that legal €
standards addressed to educational situations necessarily reflect judg-
ments about educational policy. A great deal of what we propose is
either based on or derived from established legal principles. It is
now clear, for example, that juveniles may not be deprived of con-
stitutional rights merely because of their status as juveniles. In re
Gault, 387 U.S. 1 (1967); McKeiver v. Pennsylvania, 403 U.S. 528 ¢
(1971); or as students, Goss v. Lopez, 419 U.S. 565 (1975); Tinker v.
Des Moines Independent Community School District, 393 U.S. 503
(1969). It has always been true that the power of educators to regu-
late the lives of students has been limited to matters that can be
related to the educational functions of schools. See generally, Gold-
stein, “The Scope and Sources of School Board Authority to Regu- {
late Student Conduct and Status: A Nonconstitutional Analysis,”
117 U. Po. L. Rev. 373 (1969). To say that these are settled legal
matters is not to say that they do not represent educational policy as
well.

We do not confine our standards to what is now legally required.
Whether our proposals reflect existing legal doctrine or go beyond it, {
they are intended to achieve what we regard as a basic principle: the
rule of law must prevail within the public schools. It is assumed that
schools can perform their educational functions without having
unqualified authority and that a high degree of student freedom is
consistent with the achievement of educational objectives. Neither of
these assumptions, nor the specific standards of this volume, are |
inconsistent with the further assumption that student “‘rights” must
be shaped and applied with a view to the context and the educational
goals of schools. Although these standards do not address themselves
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INTRODUCTION 5

to student responsibility as such, they clearly are intended to
operate interstitially in a structure that assumes adult authority and
regulation of students’ lives. The standards of this volume do not
assume that children can be educated, or grow, free of responsibility,
but rather that rights and responsibilities define each other. It is our
assumption that a just system for children, in school as well as out,
requires that the individuality, relative autonomy, and humanity of
children be recognized by freeing them from regulation and punish-
ment under arbitrary rules and power. Correspondingly, we assume
that children may be governed by reasonable regulations, judged
according to fair procedures, and subjected to appropriate sanctions.
See Baumrind, ‘“‘Coleman II: Utopian Fantasy and Sound Social
Innovation,” 83 School Rev. 69, 78-84 (1974).

Whatever the specifics of the educational philosophy and educa-
tional program, it is essential that juveniles in public school have an
opportunity for success, for a positive experience, and for the chance
to develop a positive view of themselves and their future. Making
such opportunities available should not be interpreted to mean that
schools must lower standards or make everything easy or “fun.’’ Real
challenge and high expectations are quite consistent with making
school a positive experience for juveniles. In fact, it may be impos-
sible for juveniles to have a positive sense of achievement unless they
are required to meet real tests and to develop real competence.

We see nothing in any of the preceding to suggest that all schools
must be alike or that any school must be the same for all students.
The standards of this volume generally reflect what is probably a
paradoxical truth of both American law and American education: all
are treated equal because assumed to be equal, yet the individual
differences of each must be recognized and protected. A crowning
achievement of American education has been its universality. But its
very inclusiveness has created many of its problems. In addition to
vast numbers, public schools in the United States attempt to educate
vastly different types of children. They have different backgrounds,
interests, and needs and develop at different rates of speed. The
educational challenge that has never been met is to adapt schools to
these variations without resorting to an unstimulating blandness or a
lowest common denominator. We concede the difficulty of this task,
and make no attempt to specify the means. Our inclination is to
believe that there is no single means, and we feel confident that there
is not yet any proven means. There are hopeful theories and experi-
ments already in existence including ‘‘alternative schools’ operated
within the public school system. See C. Silberman, Crisis In the
Classroom ch. 8 (1970); Goodlad, The Conventional and the Alterna-
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6 SCHOOLS AND EDUCATION

tive in Education (1975); Lawrence, ‘“Free Schools: Public and
Private and Black and White,”” 3 & 4 Inequality in Education 8
(1970); A. Graubard, Free The Children (1973); and ‘‘voucher” plans
in various forms utilizing both publicly and privately operated @
schools. See M. Friedman, Capitalism & Freedom 85-93 (1962);
Center for the Study of Public Policy, Educational Vouchers (1970);
Coons & Sugarman, ‘“‘Family Choice in Education: A Model State
System for Vouchers,” 59 Calif. L. Rev. 321 (1971); Levin, “Alum
Rock: Vouchers Pay Off,” 15 Inequality in Education 57 (1973);
Areen, “Education Vouchers” 6 Harv. Civ. Rights—Civ. Lib. L. Rev. §
466 (1971); Arons “Equality, Option, and Vouchers,” 72 Teachers
College Record 337 (1971). Within these broad, though not exhaus-
tive, possibilities, wide variations in the nature and extent of ‘“‘com-
munity”’ involvement are possible. See e.g., Thomas, “Community
Power and Student Rights,”” 42 Harv. Ed. Rev. 173 (1972).

Whatever the particular approach, we think it is essential that steps €
be taken to assure the greatest possible racial integration. This
volume does not include detailed standards concerning school de-
segregation (although the standards do clearly preclude factors such
as race or sex from influencing education decisions; see Standard
1.7). But we assume that a racially segregated system of education
cannot be a just system nor can it provide full opportunity for all §
students to develop their abilities and a positive view of themselves.

It is important to note here that our volume concerns only public
schools. See Standard 9.1. We assume that the constitutional right of
parents to choose private schools, a right that was recognized in
Pierce v. Society of Sisters, 268 U.S. 510 (1925), will continue.
Many of the standards in this volume will be found to be valuable {
also to private schools. Yet they cannot automatically be assumed to
be so. Thestandards are addressed to public decision makers in regard
to public schools. The existence of different norms for public and
private schools concerning many of their aspects is a fundamental
feature of our pluralistic educational society. See Pierce v. Society of
Sisters, 268 U.S. 510 (1925); Bright v. Isenbarger, 314 F. Supp. 1382 (
(N.D. Ind. 1970), aff'd 445 F.2d 412 (7th Cir. 1971). It cannot be
assumed that private schools are inherently unjust simply because
they do not adopt every proposal contained in this volume. That
judgment must be made on a much more selective basis. The determi-
nation of what is just or unjust will be affected by the element of
voluntariness in choosing a private school with knowledge of the
specific restrictions that might be applicable at that school. Of course
we realize that the choice involved is ordinarily the parent’s rather
than the student’s. We do not assume that parent and student in-
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terests are identical, nor that parent-student conflicts must be
ignored (see Standard 2.1); but we are unwilling to assume that the
juvenile has no influence on parental choice or that it is inherently

@ unfair for a juvenile’s rights to be affected by the parent’s decision.
Nothing that we say here suggests that a state should not, on a
selective basis, make the proposed standards of this volume appli-
cable to private schools. See generally G.R. Wankema, Law & the
Non-Public School (1964); D.A. Erickson, Public Controls for Non-
Public Schools (1969), nor does it preclude the possibility that the

® constitution will directly reach private school activities in certain
respects, see e.g., Norwood v. Harrison, 413 U.S. 455 (1973), or
that Congress will enact legislation applying constitutional standards
to private schools, see e.g., Runyon v. McCrary, 96 S. Ct. 2586
(1976). Finally, the line between “public” and “private” is often
fuzzy, and we assume that substantial state involvement through

» financing or regulation should, at some point, subject a school
that is private in form to the standards applicable to public educa-
tion.

It is now desirable to turn more directly to an overview of the
standards contained in this volume. In the order indicated by the
following part numbers the volume proposes standards concerning:

D (I) the right to education and compulsory education; (II)the
problem of consents or waivers by students and of the allocation of
control of student rights between students and their parents; (IIT) the
general regulatory power of schools; (IV) student rights of expres-
sion; (V) procedural rights available to students in connection with
school discipline; (VI) sanctions appropriate for student misconduct;

b (VII) interrogation of students; (VIII)searches of students or
student-related areas; and (IX)a chapter setting forth definitions
used throughout this volume.

Part I proposes standards encompassing the principles that all
children have a right to an education and that all children are ex-
pected to attend school. The standards in this chapter attempt to

) focus the responsibility for providing an education on school officials
without subjecting those officials to liability for failures that cannot
reasonably or fairly be attributed to them. This part adopts standards
calling for the implementation of compulsory education through
counseling and efforts to eliminate school and nonschool conditions
that tend to undermine school attendance. Part I also adopts stan-

I dards incorporating principles of equal treatment for juveniles
similarly situated and of individualization requiring schools to meet
the needs of differently situated students with differing educational
programs. In connection with these objectives, the standards create a
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8 SCHOOLS AND EDUCATION

presumption of comparable treatment and a requirement that differ-
ent treatment must be justified. Finally, the standards establish pro-
cedures to enable students to challenge the appropriateness of the
educational decisions affecting them. €

Part II sets forth standards that relate to the control and preserva-
tion of the rights of students set forth throughout the volume. First,
this part accepts the idea that the rights of students will often be
controlled by parents, but qualifies this acceptance with the principle
that the standards of this volume should be interpreted whenever
possible to give the juvenile maximum participation (alone or along g
with the parents) in controlling rights designed for the juvenile’s
protection. Second, Part II accepts the possibility that students may
validly waive rights or consent to otherwise prohibited conduct, but
qualifies this acceptance with elaborate rules for maximizing the reli-
ability of any such consent or waiver.

Part III adopts the broad standard, reflective of current law, that ¢
schools are limited-purpose government bodies and that any regula-
tion of student conduct must be justifiable in terms of the regu-
lation’s accomplishment of an appropriate school function. The stan-
dards in this part also specify that, in the determination of the valid-
ity of a student conduct regulation, the educational benefits of a rule
must be weighed against countervailing values such as the desirability ¢
of educating all students and leaving certain decisions (such as
marriage or dress) to private choice. This part also proposes more
specific standards, exemplifying the broad standards, to cover such
frequently arising situations as school attempts to restrict student
access to school activities based on the fact that the student is
married, a parent, or pregnant. Part III also sets forth the right of ¢
privacy of students and their families as a bar to the power of schools
to compel students to respond to tests or otherwise supply informa-
tion disclosing intimate details of their personal or family life, and as
a bar to compelling students to take any drug for the purpose of alter-
ing their behavior. It additionally provides for the right of schools to
reasonably restrict access to school premises by people who are not
students or school personnel and, finally, provides for confidentiality
of communications between students and school counselors and, to a
lesser extent, between students and other school personnel.

Part IV deals with limitations on school regulatory power that
would otherwise exist by reason of fundamental student interests in
expression. This Part adopts standards that encompass clearly estab- |
lished constitutional rights and, in addition, resolves, through specific
standards, constitutional questions that might fairly be regarded as
still open. Although the standards in this chapter are intended to
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incorporate existing constitutional decisions, to apply general consti-
tutional principles to specific situations, and to draw vitality from
general constitutional doctrine, these standards do not purport to
rest exclusively on settled constitutional law.

Parts V and VI attempt to develop standards that govern the appli-
cation ofvalid rules, in the light of Parts Il and IV, to specific instances
of student misconduct. Part V, dealing with student procedural
rights, is similar to Part IV in that it starts with but is not limited to
settled constitutional law. Part V adopts the clearly established prin-
ciple that procedural rights are circumstantial. As the jeopardy to the
student increases and the disadvantage to any countervailing school
interests decreases, the student should be afforded increasingly com-
prehensive procedural protection. Conversely, as the consequence to
the student decreases or the burden on school concerns increases,
the claim for full-blown procedural protection diminishes. The stan-
dards of Part V apply these general ideas in concrete terms by speci-
fying various procedural safeguards that must be available to students
under varying specified circumstances.

Part VI, dealing with sanctions, proposes standards that, to a con-
siderable degree, involve a nexus of the standards from Parts III and
IV on the one hand, and V on the other. Somewhat parallel to the
sanctions of the criminal law, there is relatively little legal doctrine
covering questions concerning sanctions that are appropriate for stu-
dent misconduct. Part VI adopts a general principle of propor-
tionality (quantitatively and qualitatively). The standards on
sanctions are also explicit in stating that exclusion from regular
public school must always be minimized and may not be used if any
less restrictive sanction is available. Finally, the standards specify
that excluding a student from a regular public school does not relieve
the school officials from their obligation to educate all students.

Parts VII and VIII deal with problems that arise at the points of
intersection between criminal law enforcement and the public
schools. These two parts deal with crime investigation in the public
schools, respectively, in the form of interrogations and searches and
seizures. In both cases, certain common principles are adopted. First,
the school context or the student status should not increase or
decrease the legal power of the police, with the exception that
in-school crime investigation is to be avoided unless there are not
other reasonably available opportunities.

Second, interrogations and searches by school officials that pro-
duce evidence of criminal conduct are put on the same legal footing
as comparable police investigations unless it is clear that such school
administrative efforts were not an integral part of a police operation
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10 SCHOOLS AND EDUCATION

and were not prompted by crime investigation motives. Third, for
certain purposes, no distinction should be drawn between criminal
law sanctions and serious disciplinary sanctions such as long suspen-
sions. The standards proposed in these two chapters are based on the §
premise that serious juvenile misconduct, whether or not school-
related, justifies serious sanctions and correspondingly substantial
procedural protection. These standards also assume that any resulting
impediment to law enforcement (or school discipline) is justified by
the protection of individual rights and the preservation of the in-
tegrity of the educational process. ¢

Part IX sets forth four key definitions. ‘“Schools” (and related
terms such as ‘‘school officials’’) and “‘parents” (including guardians)
are defined terms used throughout the volume. “Disciplinary sanc-
tions’” and ‘“‘serious disciplinary sanctions’’ are defined terms that
play a critical role in connection with the procedural standards of
Part V and with the standards concerning interrogations and searches g
in Parts VII and VIII. These definitions clarify and simplify the
statement of the various substantive standards contained in the
volume.

A concluding comment is appropriate concerning the audience to
which the proposed standards of this volume are addressed. That
audience includes legislators, courts, lawyers, educators, parents, ¢
students and the general public. For the most part the standards
themselves are written in careful and formalistic terms. We realize
that they will sometimes seem arcane to any general audience. But
we think that disadvantage is more than justified by the need for
precision. It is our intention that the standards should be directly
susceptible to legislative enactment and useful as broad models from ¢
which more detailed legislation could be derived. We intend our com-
mentary both to clarify the meaning of our standards and to be
understandable by a lay audience including educators, the general
public, and students at the higher levels of public education. We add
the suggestion that this material would benefit from public debate in
which lawyers and nonlawyers participate and mutually inform each ¢
other.
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Standards

PART I: RIGHT TO EDUCATION

1.1 Every juvenile who is living within the state and is between the
ages of six and twenty-one (or younger or older if so specified by
state law) and not a graduate of high school (or higher level specified

) by state law) should have the right to an education provided at state
expense; and education should be so provided by the local school
district (or other unit of government specified by state law).

1.2 Without regard to age, the right to at least a high school educa-
tion (as specified in Standard 1.1) may be acquired in a continuous
) period or two or more separate periods of attendance.

1.3 The right to education established by Standard 1.1 includes the
right to an education that is appropriate for each individual student.

1.4 In the absence of special circumstances affecting or identifying a
student’s educational needs or educational development, every stu-
dent should have the right to an education that is:

A. substantially similar in kind to that which is provided other
students in the school district; and

B. provided through a substantially equal allocation of educational
resources on a statewide basis.

1.5 In the absence of special circumstances affecting or identifying a
student’s educational needs or educational development, every stu-
dent should have equal opportunity to select among alternative
schools, programs, or courses when such alternatives are provided,
subject to minimal restrictions reasonably necessary for efficient
, administration.

1.6 All students are presumed to be similarly situated for educa-
tional purposes in the absence of a particularized determination of

11
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12 SCHOOLS AND EDUCATION

special circumstances affecting or identifying a particular student’s
educational needs or development.

1.7 A student’s race, sex, nationality, or ethnic identity should never
be the basis of a determination that a student should be assigned to a
particular school, program, or course because that student has unique
educational needs or educational development.

1.8 A. A student may be assigned to a particular school, program, or
course, or denied access to a particular school, program, or course on ¢
the basis of that student’s educational needs or educational develop-
ment.

B. A student assigned or denied access to a particular school, pro-
gram, or course by reason of the student’s educational needs or edu-
cational development is entitled to receive, at the student’s request,
an explanation (in writing, if requested) of the basis for the assign- ¢
ment or denial and a conference to discuss the assignment or denial.

C. If the student believes the explanation of the assignment or
denial is based on erroneous factual information, the student should
be given a hearing with respect to the claimed factual error or errors
consistent with the hearing specified in Part V, subject to the follow-
ing qualifications: q

1. the student should have the burden of establishing that there
is reasonable ground to believe that a factual error in assignment
or denial has been made;

2. the school should thereafter have the burden of rebutting
evidence of factual error or of establishing the existence of educa-
tional needs or educational development making the assignment or (
denial appropriate notwithstanding the factual error;

3. the standard of proof under Standard 1.8 C. 1. and 2. should
be the preponderance of the evidence.

D. Without regard to a request for an explanation under Standard
1.8 B. or belief of factual error under Standard 1.8 C., the student
should be given a hearing consistent with the hearing specified in (
Part V, if the assignment or denial involves either:

1. assignment or denial of access to a particular school; or

2. both

a. an assignment or denial of access to a particular program or
course; and

b. an assignment or denial entailing segregation from other
students, not having the same educational needs or educational
development, for more than 30 percent of the average school
day.

E. The school should have the burden of proving that one or more
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decisions involving an assignment or denial under Standard 1.8 D.

would be appropriate on the basis of special circumstances affecting

or identifying the student’s educational needs or educational de-
© velopment.

1.9 If any student is lacking fluency in the language primarily used

for instruction in the school of attendance, that student should re-

ceive special instruction to the extent necessary to offset any educa-

tional disadvantage resulting from the student’s particular language
® development.

1.10 Juveniles between the ages specified by the state (but in no
event older than age sixteen) should be required to attend public
school or to receive equivalent instruction elsewhere.

P 1.11 If a juvenile fails to attend school without valid justification
recurrently or for an extended period of time, the school:

A.should so inform the parent by a notice in writing (in English
and, if different, in the parent’s primary language) and by other
means reasonably necessary to achieve notice in fact;

B. should schedule a conference (and separate conferences, if ap-

B propriate) for the parent and juvenile at a time and place reasonably
convenient for all persons involved for the purpose of analyzing the
causes of the juvenile’s absences;

C. should take steps

1. to eliminate or reduce those absences (including, if appro-
priate, adjustments in the student’s school program or school
p» or course assignment); and
2. to assist the parent or student to obtain supplementary ser-
vices that might eliminate or ameliorate the cause or causes for the
absence from school; and

D. in the event action taken pursuant to provisions A., B., and C.
is not successful in reducing the student’s absences, may petition the

) court for the sole purpose of developing, with the participation of
student and parent, a supervised plan for the student’s attendance.

1.12 A. Neither school officials nor police officers (nor other offi-
cials) should have any power to take a juvenile into custody, with or
without a warrant, by reason of the fact alone that a juvenile is
y absent from school without valid justification.

B. A duly authorized school official may return a student to
school if the student is found away from home, is absent from school
without a valid justification, and agrees to accompany the official
back to school.
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14 SCHOOLS AND EDUCATION

1.13 A. A parent’s failure to cause a juvenile to attend school should
not be the basis of any criminal or other action taken against the
parent, except as provided in Standards 1.11 and 1.13 B.

B. A parent’s failure to cause a juvenile to attend school shouldg
not alone provide a basis for a neglect petition against the parent but,
when a neglect petition has been filed on the basis of other evidence,
a parent’s failure to take reasonable steps to cause a juvenile to
attend school may be used as evidence with respect to the question
of the appropriate disposition of the neglect petition.

PART II: BASIC CONSIDERATIONS AFFECTING
STUDENT RIGHTS: PARENTAL ROLE AND STUDENT
CONSENT AND WAIVER

2.1 A. When the rights of a student are specified or implied by ag
standard in this volume, the standard should be construed in a man-
ner that will be most likely to protect the student’s individual
interest.

B. When a standard in this volume authorizes or requires a student
to take an action or exercise discretion, the reference in the standard
to ‘“student’ should be construed as if it read ‘‘student and/or par-{
ent” and, except as provided in this Part, these standards do not
provide for the allocation of control of any decision concerning such
an action or discretion between student and parent.

C. The student should participate in decisions affecting the stu-
dent’s interests to the extent such participation is appropriate in view
of the particular circumstances, the particular interest involved, and{
the age and experience of the student.

2.2 A. A consent that would validate an otherwise prohibited action
of a school official, a police officer, or other government official, or
a waiver of any right created by these standards is effective as a
consent or waiver only if: |
1. the consent or waiver is voluntary in fact;
2. the student is clearly advised
a. that the consent or waiver may be withheld, and
b. of any possible adverse consequence that might result
from such consent or waiver;
3. the student’s parent, except when a reasonable effort to in-¢
form the parent is unsuccessful,
a. is informed of the fact that the student’s consent or waiver
will be sought,
b. has the opportunity to be present before the consent or
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waiver is given (unless a student over fourteen years of age
objects to the parent’s presence), and

c. expressly approves of the consent or waiver (unless a stu-
dent over sixteen years of age has knowledge of the parent’s
lack of approval and gives or repeats his or her consent or waiver
thereafter), and
4. either

a. there is no evidence of coercion, or

b. any evidence of coercion that exists is satisfactorily
rebutted.

B. In addition to the requirements specified in Standard 2.2 A., a

student who is entitled to counsel (retained or provided) under these
standards may give an effective consent or waiver only if the student:

1. is advised of his or her right to counsel;
2.1is given an opportunity to obtain counsel; and
3. either
a. makes the consent or waiver through counsel, or
b. waives the right to counsel in accordance with Standard
2.2 A.
C. The burden of proving that a student’s consent or waiver meets

the requirements of Standard 2.2 A. should be carried by any party

prelying upon the consent or waiver to establish the validity of an

b

action, the inapplicability of a right, or the admissibility of evidence.

D. In determining whether the consent or waiver was voluntary in

fact, each of the following should be considered as evidence tending
to indicate that the consent or waiver was involuntary:

1. the student’s parent was not informed of the fact that the
student’s consent or waiver would be sought;

2. the parent was not present when the consent or waiver was
given;

3. the parent did not approve of the consent or waiver;

4. the consent or waiver was given in the school building;

5. the consent or waiver was given in the office of the school
principal or some other administrative official of the school;

6. the consent or waiver was given in the presence of the school
principal or some other administrative official of the school (un-
less there is unambiguous evidence that the school official acted in
a manner that would have been understood by the student as
attempting to help the student to make a voluntary choice);

7. the consent or waiver was given without the assistance of
counsel;

8. the consent or waiver was requested by a school official, a
police officer, or other government official;

9. the consent or waiver was not in writing;
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10. the consent or waiver was given by a student under twelve
years of age.

E. Standard 2.2 A. applies to any consent or waiver under these
standards, including but not limited to:

1. consent to a search otherwise proscribed by Part VIII;

2. consent to interrogation otherwise proscribed by Part VII
(except that the prohibition of Standard 7.2 cannot be avoided by
consent or waiver);

3. waiver of a right to object to any excludable evidence;

4. waiver of any procedural right provided by Part V; and

5. consent to the administration of any drug, physical test (such
as a urinalysis), psychological test, or any other procedure not
required of all students by a general rule promulgated pursuant to
the school board’s authority in accordance with Part III.

F. If the student’s opportunity to enjoy any right or privilege
otherwise available is conditioned, in whole or in part, upon the g
student’s consent or waiver, the consent or waiver should be conclu-
sively presumed to be invalid.

PART III: SCHOOL REGULATORY POWER q

3.1 In the absence of explicit legislative provisions to the contrary,
schools should attempt to regulate the conduct or status of students
only to the extent that such regulation is reasonably and properly
related to educating the students in their charge.

3.2 Regulation of student conduct or status by school authorities is
reasonably and properly related to educating school students only if
such regulation is reasonably and properly in furtherance of:

A. the education per se function of schools, which consists of the
basic function of educating students; or

B. the host function of schools, which consists of protection of ¢
persons or property for which the school is responsible and of the
integrity of the educational process.

3.3 Schools may regulate student conduct or status based on their
educational per se function only where the educational interest in-
volved clearly outweighs the applicable countervailing factors. g
Schools may regulate student conduct or status based on their host
function where such conduct or status also substantially involves
significant interests beyond that of the school’s, only if there exists a
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clear and imminent threat of harm to persons or property for which
the school is responsible, or to the integrity of the educational pro-
cess, which cannot otherwise be eliminated by reasonable means.

O
3.4 No student should be denied access to any school activity
whether or not the activity is denominated ‘““extracurricular,” except
as provided in these standards.

3.5 Neither the education per se function nor the host function of

Bschools justifies the complete or partial exclusion of a student from
any school program or activity solely on the basis of such student’s
status of being married or being a parent (wed or unwed).

3.6 Neither the education per se function nor the host function of
schools justifies:
® A.the exclusion of a student from any school activity based
solely on the fact that such student is pregnant unless her participa-
tion in such activity presents a clear and imminent threat of harm to
the student or foetus involved that cannot be eliminated by other
means; or
B. the exclusion of a student from school based solely on a stu-
Bdent’s hair style, unless the relationship between the particular activ-
ity involved and the student’s hair style is such that the student’s
participation creates a clear and imminent threat of harm to the
student or other persons involved in the activity, or is clearly incom-
patible with performance of the particular activity involved.

$3.7 School authorities should not, without the prior informed con-
sent of the affected students or their parents, obtained pursuant to
the terms of Standard 2.2 hereof:

A. compel any student to respond to psychological or other tests,
or otherwise supply information, that involves the disclosure of inti-
mate details of a student’s personal or family life or the personal or

pfamily life of other members of the student’s family; or

B. compel any student to take any drug the purpose of which is to
alter or control the behavior of the student.

3.8 Schools may reasonably restrict access to school premises by
persons who are other than students or school personnel.

b

3.9 A. No person serving as a school counselor should disclose, or be
compelled by any form of legal process or in any proceeding to
disclose, to any other person any information or communication by a
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student received by such person in the capacity of a counselor
unless:

1. such disclosure is required to be made to the student’s parent
pursuant to any other of these standards; or €

2. the privilege of nondisclosure is waived by the student or
parent pursuant to Standard 2.2 hereof; or

3. the information or communication was made to the coun-
selor for the express purpose of being further communicated or
being made public; or

4. the counselor believes that disclosure is necessary to preventg
substantial property destruction or to protect the student involved
or other persons from a serious threat to their physical or mental
health.

For purposes of this and the following standard a person is
deemed to be serving as a school counselor if such person has been
designated by the appropriate school authorities to act specially as ag
counselor for students, regardless of whether such person has been
specially certified as a counselor or such person is expected to per-
form administrative or teaching duties in addition to counseling
students.

B. Any professional school employee, other than a school coun-
selor, who receives in confidence information or communicationg
from a student, should not disclose, nor be compelled to disclose,
such information or communication unless:

1. such disclosure is compelled by legal process issued by a
court or other agency authorized by law to issue process to com-
pel testimony or the production of documents; or

2. such disclosure is required to be made to the student’s par-{
ents pursuant to any other of these standards; or

3. the privilege of nondisclosure is waived by the student or
parent pursuant to the provisions of Standard 2.2 hereof; or

4. the professional school employee believes that disclosure is
necessary to prevent substantial property destruction or to protect
the student involved or other persons from a serious threat to their(
physical or mental health.

For purposes of this standard, a professional school employee
means a person employed by a school in a teaching or administrative
capacity.

{
PART IV: STUDENT RIGHTS OF EXPRESSION AND PRIVACY

4.1 Subject to the limitations and elaborations set forth in the suc-
ceeding standards, a student’s right of expression is not affected by
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the fact of student status or presence on school premises, except
where:
A. particular facts and circumstances make it reasonably likely
@that the expression will cause substantial and material disruption of,
or interference with, school activities, which disruption or inter-
ference cannot be prevented by reasonably available less restrictive
means; or
B. where such expression unduly impinges upon the rights of others.

4.2 Schools should not restrict student expression based on the con-
tent of the expression except as stated in Standard 4.1 and except
for student expression that:

A. is obscene; libelous; or

B. is violative of another person’s right of privacy by publicly ex-
posing private details of such person’s life, the exposure of which

ould be offensive and objectionable to a reasonable person of ordi-

nary sensibilities; or

C. advocates racial, religious, or ethnic prejudice or discrimination
or seriously disparages particular racial, religious, or ethnic groups.

4.3 Where one or more students are provided by the school with
expression privileges not equally shared by all students, with re-
Rources not provided to all students, or with special access to fellow
students, such expression is subject to the same rights and restric-
tions as other types of student expression except that schools:

A. should take all necessary action to insure that the student ex-
pression does not advocate racial, religious, or ethnic prejudice or
discrimination, or seriously disparage particular racial, religious, or
ethnic groups; and

B. should take all necessary action to insure that the student priv-
ilege, resource, or access do not become vehicles for the consistent
expression of only one point of view to the exclusion of others; and

C. if not able to insure the prohibition of subsection A. hereof or
the equal access of subsection B. consistent with the continued
existence of the student expression involved, may curtail or pro-
hibit the continued existence of such student expression.

4.4 Schools should provide reasonable bulletin board space for the
posting of student notices or comments. Where such space is pro-
vided, schools may not regulate access based on the content of ma-
terial to be posted, except in accordance with these standards. School
authorities may also enforce reasonable regulations regarding the size
and duration of posted student notices or comments.

4.5 School authorities may adopt and enforce reasonable regulations
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as to the time, place, and manner of distribution or circulation of
printed matter on school grounds and may require prior authoriza-
tion for the distribution or circulation of substantial quantities of
printed matter in school and/or for the posting in school of printed
matter provided that: 4

A. school authorities should not deny such authorization except in
writing and except on grounds set forth in these standards; and

B. school authorities have set forth clearly in writing standards for
such prior authorization which specify to whom and how printed
matter may be distributed, a definite, brief period of time within
which a review of submitted printed matter will be completed, the
criteria for denial of such authorization, and the available appeal
procedures.

4.6 Student conduct that violates otherwise valid regulations that
have not been adopted or invoked for the purpose of inhibiting
expression and that are designed to achieve substantial interests that 1
cannot reasonably be achieved by alternatives that limit expression
substantially less than other alternatives may be subjected to school
sanctions even though a student has committed such violation for
purposes of expression or incidental to expression.

PART V: PROCEDURES FOR STUDENT RIGHTS
AND STUDENT DISCIPLINE

5.1 Any student who is threatened by or subjected to disciplinary
sanctions by reason of the student’s school-related misconduct is
entitled to procedural protection as specified in these standards.

5.2 The extent and nature of procedures available to a student
should be commensurate with the seriousness of the disciplinary
sanction that might be imposed by reason of the student’s mis-
conduct. (

5.3 A student who is threatened with a serious disciplinary sanction
is entitled to receive the following procedural safeguards:
A. prior to the hearing described in subsection B.,
1. notice in writing that
a. is received long enough before the hearing to enable the_‘
student to prepare a defense,
b. factually describes the misconduct charged,
c. identifies the procedural safeguards to which the student is
entitled under these standards, and
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d. identifies the rule making such misconduct subject to
sanction;

2. receipt of a summary of all testimonial evidence to be used
@  against him or her;
3. a right to examine all documents to be used against him or
her;
B. a hearing that is private (unless the student expressly requests
a public hearing), that is presided over by an impartial hearing officer
or tribunal, and at which the student is entitled,
] 1. to be represented by counsel,
2. to present testimonial or other evidence,
3. to hear the evidence against him or her (or, if presented in the
form of affidavits, to see the affidavits),
4. to cross-examine witnesses who testify against him or her
(and to challenge adverse affidavits),
B 5. to make oral and written argument relating to any aspect of
the student’s position and the case against him or her, and
6. to obtain, at the completion of the proceeding, a record of
the hearing proceedings;
C. a decision,
1. concerning the questions whether
) a. the student in fact engaged in the conduct charged,
b. a valid rule was violated by that conduct, and
c. the sanction to be imposed is appropriate for that conduct,
and
2. that is
a. made by an impartial decision maker or decision making
) tribunal,
b. based solely on the facts and arguments presented at the
hearing, and
c. if against the student, supported by clear and convincing
evidence that the student engaged in the misconduct charged
and explained in a written opinion; and
» D. aright to judicial review within a reasonable time by a court of
general jurisdiction to challenge the hearing decision on the ground
that the decision is not supported by substantial evidence, is arbi-
trary and unreasonable, or is contrary to any constitutional or other
legal provision.

y 5.3.1 As used in these standards, the right to be represented by
counsel includes:
A. 1. the right to be advised by the presiding officer of
a. the right to counsel and
b. the channels through which counsel might be obtained;
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2. the right to be represented by counsel in preparing for and
participating in the hearing specified in Standard 5.3 B.; and

3.in the case of a student who is indigent and is threatened
with expulsion or a transfer to a school used or designated as a €
school for problem children of any kind, the right to have counsel
provided at state expense.

B. In advising a student of the right to counsel pursuant to Stan-
dard 5.3.1 A., it should be the duty of the presiding officer:

1. to use reasonable efforts to obtain and provide information
concerning channels through which counsel might be obtained; |
2. to refuse to proceed with a hearing until satisfied that the

student
a. has voluntarily waived the right to counsel, or
b. (1) in cases within 5.3.1 A. 3. is represented by counsel
who has had adequate opportunity to prepare the student’s case,
(2) in cases not within 5.3.1 A. 3. has been given adequate 4
notice of the right to obtain counsel but has failed to do so;
and
3. in any proceeding at which the student is not represented by
counsel, to use reasonable efforts to protect the student from any
disadvantage that would result from not being so represented.

C. Nothing in Standard 5.3, 5.3.1 A. or B. should prevent a stu- §
dent from being represented, at the student’s option, by a person
who is not a graduate of a law school or admitted to the practice of
law, but the option to be so represented should have no effect upon
the student’s right to counsel except insofar as the right to counsel
was waived pursuant to the provisions of Standard 2.2.

5.4 In determining whether a student has violated a student conduct
rule, evidence of student misconduct obtained in violation of these
standards or the student’s constitutional rights should not be con-
sidered.

5.5 A. To provide a basis for a sanction under these standards, a rule P
governing student conduct should be:
1. in a published writing describing with specificity
a. the conduct prohibited, and
b. the sanction or sanctions that may be imposed by reason
of a violation of the rule; or
2. based on a general understanding, in the light of past prac-
tice, with respect to which understanding there is objective evi-
dence that a reasonable student to whom the rule applied under
the circumstances involved in the particular case would have been
aware of both the rule and the likelihood of a resulting sanction of
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comparable nature and degree to that now threatened.
B. In determining whether a written rule is sufficiently specific,
considerations tending to indicate the validity of the rule include:

O 1. a relatively high degree of precision of the words actually
used in the written statement,

2. the difficulty of using more precise words,

3. the likelihood that the students who were subject to the rule
would understand that the conduct alleged to violate the rule was
covered by the rule and that the sanction now threatened might be

® imposed,

4. the lack of opportunity given to school officials by the rule
to apply the rule in a discriminatory fashion,

5. the lack of probability that the rule has in fact been applied
in a discriminatory fashion to the student now subjected to the
rule or to any other student,

B 6. the relatively low degree of seriousness of the sanction threat-
ened by reason of the misconduct charged or relative lack ot
importance of permissible conduct discouraged by the rule,

7. the proportionality of the sanction threatened and the mis-
conduct charged,

8. the fact that reasonable efforts were made to bring to the

D student’s attention the nature and significance of the misconduct
covered by the rule in view of the age of the students to whom the
rule applies.

C. In determining whether a student conduct rule that is not in
writing may be imposed:

1. the presumption should be that

® a. unwritten rules are invalid, and

b. rules that do not specify a sanction are invalid for purposes
of imposing a serious disciplinary sanction; and

2. in determining whether the presumption has been overcome,
consideration should be given to

a. the persuasiveness of the reasons for not stating the rule in
) writing,
b. the improbability that a student has been prejudiced by
reason of the fact that the rule is not in writing, and
c. subsections 3.-8. of Standard 5.5 B.

5.6 A student who is threatened with a disciplinary sanction that is
» not a serious disciplinary sanction is entitled to procedural safeguards
equivalent or comparable to those specified in Standard 5.3 except in-
sofar as lesser safeguards are justified by:
A. the relative lack of severity of the sanctions threatened; and
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B. the substantial burden imposed upon the school’s interest by
reason of making greater safeguards available.

5.7 Unless special circumstances bring the case within Standard 5.8, g
the hearing and hearing procedures required by this chapter should
be provided prior to the imposition of a disciplinary sanction.

5.8 A. Notwithstanding any other provision in these standards, a
student may be excluded temporarily from a classsroom or a school
prior to the operation or availability of procedures otherwise re- g
quired if such an exclusion is clearly justified by an imminent danger
of harm to:

1. any person (including the student),

2. the educational process of a substantial and continuing or
repetitive nature, or

3. property that is extensive in amount. q
B. The determination of the existence of an imminent danger of

harm may be made in the first instance by a teacher, counselor,
administrator, or other school official in a position both to make
such determination and to be required to act to protect persons, the
educational process, or property.

C. The exclusion authorized under Standard 5.8 should be for the ¢
shortest possible time consistent with the circumstances justifying
exclusion.

D. 1. As soon as possible after the temporary exclusion, an emer-
gency hearing should be held to determine whether the exclusion
may be continued.

2. The sole question to be determined at the emergency hearing ¢
should be whether there is substantial evidence to support the
exclusion of the student, pending a full hearing in compliance with
Standard 5.3, on the ground that readmission would pose a threat
of imminent danger or harm as provided in Standard 5.8 A.

E. In addition to the emergency hearing required by Standard
5.8 D. 1., the excluded student is entitled to a preliminary hearing ¢
within a reasonable time after requesting it, if:

1. such a hearing can be held substantially sooner than the full
hearing required by Standard 5.3;

2. the procedures that could be made available at such a prelimi-
nary hearing would be substantially more extensive than those
available at the emergency hearing. {
F. At the preliminary hearing the student may challenge both the

grounds of the exclusion and the determination that the student’s
presence in school (or the classroom) pending the outcome of the full
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hearing would present a threat of imminent danger of harm as pro-
vided in Standard 5.8.
G. Both the emergency and preliminary hearings should be con-
® ducted by an impartial presiding officer and result in a decision by an
impartial decision maker and, to the extent possible, should conform
to the requirements of Standard 5.3.

H. A determination adverse to the student in either an emergency
or preliminary hearing should not prejudice the student in any way
nor preclude the assertion of any of the rights required by Standard

® 5.3.

I. A student may request judicial review of the decision made at
either the emergency hearing or preliminary hearing or both, but
such judicial review should be available only at the discretion of the
reviewing court.

® 5.9 Every school should provide a procedure through which a stu-
dent can initiate and obtain an appropriate resolution of grievances.

PART VI: DISCIPLINARY SANCTIONS

B 6.1 School disciplinary sanctions against student conduct or status
should be imposed only if consistent with the limitations contained in
these standards as to a school’s authority to regulate student conduct
and status, and only to the extent that is reasonably necessary to
accomplish legitimate school objectives that cannot otherwise be
reasonably effectuated.

6.2 Corporal punishment should not be inflicted upon a student, but
school authorities may use such force as is reasonable and necessary:
A. to quell a disturbance threatening physical injury to persons or
property, or
B. to protect persons (including school authorities themselves) or
P property from physical injury, or
C. to remove a pupil causing or contributing to a disturbance in
the classroom or disruption of the educational process who refuses to
leave when so ordered by the school authority in charge; or
D. to obtain possession of weapons or other dangerous objects
upon the person or within the control of a student.
D  E. Such acts do not constitute corporal punishment.

6.3 A. No student should be permanently excluded from school. No

student should be excluded from school for a period in excess of one
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school year. No student should be suspended or otherwise excluded
from school for more than one school month, unless the student’s
presence in school presents a clear and imminent threat of harm to
students or other persons on school premises, property, or to the edu-
cational process, and that threat cannot be eliminated by other, less
restrictive, means.

B. Prior to suspending or otherwise excluding a student from
school for more than one school month, the student should be pro-
vided with a hearing de novo before the state commissioner of educa-
tion or equivalent officer. In such a hearing the burden of proving
that the requirements for exclusion under Standard 6.3 A. have been
met should be on the local school authorities.

6.4 A. No student should be suspended from regular school atten-
dance unless the student’s continued presence in school presents a
demonstrable threat of harm to students, or other persons on school
premises, property, or to the educational process, and that threat can-
not be eliminated by other, less restrictive means.

B. Suspensions should not exceed in duration the time that is
necessary to accomplish the purposes of the suspension.

6.5 When a student is suspended from regular school attendance for
any period of time, the school authorities should provide the student
with equivalent education during the period of the suspension.

6.6 Academic sanctions should not be imposed on any student
where the student’s conduct involves a nonacademic disciplinary
offense.

PART VII: INTERROGATION OF STUDENTS

7.1 If an interrogation of a student by a police officer concerning a

¢

{

(

crime of which the student is a suspect occurs off school premises .

and not in connection with any school activity, the validity of the
interrogation should in no way be affected by the student status.

7.2 The interrogation of a student by a police officer for any pur-
pose should not take place in school, or away from school when the
student is engaged in a school related activity under the supervision
of a school official, except:

A. when it is urgently necessary to conduct the interrogation with-
out delay in order to avoid,
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1. danger to any person,
2. flight from the jurisdiction of a person who is reasonably
believed to have committed a serious crime, or
® 3. destruction of evidence; or
B. when there is no other reasonably available place or means of
conducting the interrogation.

7.3 A. When, pursuant to Standard 7.2, a police officer interrogates
a student who is on school premises or engaged in a school activity

) and who is suspected of a crime, the student should be advised of this
suspicion in terms likely to be understood by a student of the age and
experience involved; should be advised of the right to counsel (in-
cluding state-appointed counsel if the student is indigent), the right
to have a parent present, and the right to remain silent; and should be
advised that any statement made may be used against the student.

Y B. If, pursuant to Standard 7.2, a police officer interrogates a
student who had not theretofore been suspected of conduct covered
by Standard 7.3 A. but during such interrogation information is ob-
tained, either from that student or from any other source, that
would lead a reasonable person to suspect the student of such con-
duct, the interrogation should immediately thereafter be governed

iy by Standard 7.3 A.

7.4 A. If a school official interrogates a student suspected of a crime
1. at the invitation or direction of a police officer,
2. in cooperation with a police officer, or
3. for the purpose of discovering evidence of such conduct and
) turning that evidence over to the police, the interrogation should
be subject to all of the requirements of a police interrogation

under Standard 7.3 A.

B. In connection with any interrogation of a student by a school
official that leads directly or indirectly to information that results in
criminal charges against the student, it should be presumed in the

) absence of affirmative proof to the contrary that each of the charac-
teristics identified in Standard 7.4 A. 1.-3. applies to the school of-
ficial’s interrogation.

7.5 A. If a school official interrogates a student who is suspected of
student misconduct that might result in a serious disciplinary sanc-

) tion, the student should be advised of this suspicion in terms likely
to be understood by a student of the age and experience involved,
and should be advised of the right to have a parent or other adult
present and the right to remain silent.
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B. If, under Standard 7.5 A., the sanction that might result from
the suspected misconduct includes expulsion, long-term suspension,
or transfer to a school used or designated as a school for problem
juveniles of any kind, the interrogation should be subject to all of the
requirements of a police interrogation under Standard 7.3 A.

7.6 Any evidence obtained directly or indirectly as a result of an
interrogation conducted in violation of these standards should be
inadmissible (without the student’s express consent) in any pro-
ceeding that might result in the imposition of either criminal or
disciplinary sanctions against the student.

7.7 If an interrogation of a student by a school official or police
officer is conducted without providing the student the safeguards
specified in Standard 7.5 A., evidence obtained directly or indirectly
as a result of that interrogation should be inadmissible (without the
student’s express consent) in any proceeding that might result in the
imposition of either criminal or serious disciplinary sanctions against
the student so interrogated.

PART VIII: SEARCHES OF STUDENTS AND
STUDENT AREAS

8.1 The limits imposed by the fourth amendment upon searches and
seizures conducted by police officers are not qualified or alleviated in
any way by reason of the fact that a student is the object of the
search or that the search is conducted in a school building or on
school grounds.

8.2 A search by a police officer of a student, or a protected student
area, is unreasonable unless it is made:
A. 1.under the authority and pursuant to the terms of a valid
search warrant,
2. on the basis of exigent circumstances such as those that have
been authoritatively recognized as justifying warrantless searches,
3. incident to a lawful arrest,
4. incident to a lawful ‘‘stop,” or
5. with the consent of the student whose person or protected
student area is searched; and
B. in a manner entailing no greater invasion of privacy than the
conditions justifying the search make necessary.

8.3 As used in these standards, a protected student area includes
(but is not limited to):
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A. 1. a school desk assigned to a student if

a. the student sits at that desk on a daily, weekly, or other
regular basis,

b. by custom, practice, or express authorization the student
does in fact store or is expressly permitted to store, in the desk,
papers, equipment, supplies, or other items that belong to the
student, and

c. the student does in fact lock or is permitted to lock the
desk whether or not

® (1) any school official or a small number of other students
have the key or combination to the lock,

(2) school officials have informed the student or issued
regulations calculated to inform the student either that only
certain specified items may be kept in the desk or that the
desk may be inspected or searched under specified condi-

® tions,

(3) the student has consented to or entered into an agree-
ment acknowledging the restrictions described in Standard 8.3
A. 1.c. (1) and (2) above, or

(4) the student has paid the school for the use of the desk;

B. 1. a school locker assigned to a student if

L a. the student has either exclusive use of the locker or jointly

uses the locker with one or two other students and

b. the student does in fact lock or is permitted to lock the
locker whether or not

(1) school officials or a small number of other students
have the key or combination to the lock,

B (2) school officials have informed the student or issued
regulations calculated to inform the student either that only
certain specified items may be kept in the locker or that the
locker may be inspected or searched under specified
conditions,

(3) the student has consented to or entered into an agree-

b ment acknowledging the restrictions described in Standard
8.3 B. 1. b. (1) and (2), or

(4) the student has paid the school for the use of the
locker,;

C. 1. a motor vehicle located on or near school premises if

a. it is owned by a student, or

) b. has been driven to school by a student with the owner’s

permission.

8.4 As used in these standards, a search ‘‘of a student’ includes a
search of the student’s
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A. body,

B. clothes being worn or carried by the student, or

C. pocketbook, briefcase, duffel bag, bookbag, backpack, or any
other container used by the student for holding or carrying personal €
belongings of any kind and in the possession or immediate proximity
of the student.

8.5 The validity of a search of a student, or protected student area,
conducted by a police officer in school buildings or on school
grounds may not be based in whole or in part upon the fact that the
search is conducted with the consent of:

A. a school official, or

B. the student’s parent except insofar as the parent’s approval is
necessary to validate a student consent.

8.6 A.If a school official searches a student or a student protected
area:
1. at the invitation or direction of a police officer,
2. in cooperation with a police officer, or
3. for the purpose of discovering and turning over to the police
evidence that might be used against the student in a criminal pro-
ceeding,

the school official should be governed by the requirements made

applicable to a police search under Standard 8.2.

B. In connection with any search of a student or student protected
area that leads directly or indirectly to information that results in
criminal charges against the student, it will be presumed in the ab-
sence of affirmative proof to the contrary that each of the charac-
teristics identified in Standard 8.6 A. 1.-3. applies to the school
official’s search.

8.7 A. If a search of a student or protected student area is conducted
by a school official for the purpose of obtaining evidence of student
misconduct that might result in a serious disciplinary sanction, the
search is unreasonable unless it is made:
1. under the authority and pursuant to the terms of a valid
search warrant, or
2. with the consent of the student whose person or protected
student area is searched, or
3. after a reasonable determination by the school official that
a. it was not possible to detain the student and/or guard the
protected student area until police officers could arrive and take
responsibility for the search and
b. failure to make the search would be likely to result in
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danger to any person (including the student), destruction of

evidence, or flight of the student, and

4. in a manner entailing no greater invasion of privacy than the
conditions justifying the search make necessary.

B. If, under Standard 8.7 A., the sanction that might result from
the suspected misconduct includes expulsion, long-term suspension,
or transfer to a school used or designated as a school for problem
students of any kind, the search should be subject to all of the
requirements of a police search under Standard 8.2.

8.8 Any evidence obtained directly or indirectly as a result of a
search conducted in violation of these standards should be inadmis-
sible (without the student’s express consent) in any proceeding that
might result in either criminal or disciplinary sanctions against the
student.

8.9 If a search of a student by a school official is conducted without
providing the student the safeguards specified in Standard 8.7 A., evi-
dence obtained directly or indirectly as a result of that search should
be inadmissible (without the student’s express consent) in any pro-
ceeding that might result in the imposition of either a criminal or a
serious disciplinary sanction against the student searched.

PART IX: DEFINITIONS

9.1 As used in these standards, the term “school(s)”’ ‘“‘school offi-
cials,” “‘school authorities,” and ‘“‘school personnel” refer to public
educational institutions, or groups of such institutions, other than
institutions of post-secondary education. Unless the context of a
definition contained in a particular standard indicates otherwise, the
term “school(s)” and the terms ‘“‘school officials,” ‘“‘school authori-
ties,” and “school personnel” include any person or group of people
authorized to, or apparently authorized to, act on behalf of a school,
as defined above.

9.2 As used in these standards the term ‘‘parent(s)’’ includes a guard-
ian or other person having legal custody of a juvenile, as well as a
natural parent of a juvenile.

9.3 A. As used in these standards, a ‘“disciplinary sanction’’ means
any action required of a student or any action taken by the school
upon or with respect to a student that:

Reproduced with permission. All rights reserved.
Distribution of this reproduction without consent is not permitted.



32 SCHOOLS AND EDUCATION

1. would be regarded by a reasonable person in the student’s
circumstances as substantially painful, unpleasant, stigmatizing, re-
strictive, or detrimental, or a denial of a substantial benefit; and

2. would not occur but for the misconduct with which the stu- g
dent is charged. '

B. Action is not prevented from being a disciplinary sanction
because:

1. it is taken (or characterized as taken) in the best interest of
the student, or

2. the student is given choices between two or more courses of ¢
action, any of which, if the sole option, would be a disciplinary
sanction.

9.4 A “serious disciplinary sanction” includes
A. the following specified disciplinary sanctions:
1. expulsion;* 4
2. suspension for a period that either
a. in the aggregate is in excess of five days during any one
academic year, or
b. is of indefinite length by reason of either
(1) the failure of the school to specify the duration of the
suspension or q
(2) the student’s being directed to do or cease doing some-
thing when the student desires not to obey that direction;
3. a transfer to a different school;
4. corporal punishment;
5. denial of any opportunity ordinarily available to students to
participate in activities or to engage in conduct if {
a. the denial extends beyond three weeks and
b. the denial would be regarded by a reasonable person in the
student’s circumstances as a substantial detriment; or
6. reduction of grade or loss of academic credit in any course,
including action that inevitably results in such reduction or loss;
or (
B. any disciplinary sanction reasonably likely to have conse-
quences for the student comparable to the consequences of any of
the sanctions specified in Standard 9.4 A.

*But see Standard 6.3 A. and commentary thereto. (
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PART I: RIGHT TO EDUCATION

1.1 Every juvenile who is living within the state and is between the
ages of six and twenty-one (or younger or older if so specified by
state law) and not a graduate of high school (or higher level specified

® by state law) should have the right to an education provided at state

5

expense; and education should be so provided by the local school
district (or other unit of government specified by state law).

Commentary

This standard articulates a general right to education. This right is
elaborated in Standards 1.2 to 1.9 and Standards 1.10 to 1.13 deal
with obligations concerning school attendance. In very general terms
legal standards such as these exist in all states, but legal standards will
not necessarily get children in school. In fact, there is considerable
evidence that very many children (of school-attending ages) are not
in school. See Children’s Defense Fund of the Washington Research
Project, Inc., Children Out of School In America 1-4, 33-53 (1974);
The Robert F. Kennedy Memorial and The Southern Regional
Council, The Student Push-Out: Victim of Continued Resistance to
Desegregation, 1-11 (1973).

According to our analysis of 1970 U.S. Bureau of the Census data on
nonenrollment, nearly two million children 7 to 17 years of age were
not enrolled in school. Over one million were between 7 and 15 years
of age. More than three-quarters of a million were between the ages of 7
and 13.

A closer examination of the Census data indicated a far more serious
problem of school nonenrollment than the overall national average of
4.8 percent indicated. Children Out of School In America, supra at 1.

33
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Census data, however, do not reveal the real dimensions of the out of
school problem in America. What we learned from talking to thousands
of parents and children in our survey of over 8,500 households in 30
areas and from hundreds of additional interviews with school officials
and community leaders convinces us that the nearly two million chil-
dren the Census counts as nonenrolled only reflect the surface of how
many children are out of school in America. Id.

See also Kirp, Buss, and Kuriloff, ‘“‘Legal Reform of Special Education:
Empirical Studies and Procedural Proposals,” 62 Calif. L. Rev. 40,
61-63 (1974) (indicating efforts and results in identifying retarded
children out of school in Pennsylvania). Furthermore, it appears that
the children who are most likely not to be in school are children who
are disadvantaged or different in some way—minority children, poor
children, non-English speaking children, rural children, children of
unemployed, children who are pregnant, children who are physically,
mentally, or emotionally handicapped. See Children Out of School
In America, supra, at 3-4, 17-31, 68-115. Accordingly, the most
important function of Standard 1.1 may be to remind the entire
community, but especially educational officials at all levels, that all
children do have a right to an education and that the burden is on
the adult community to implement that right.

This standard is intended to adopt existing practice in the ages
specified and, at the same time, to leave it open to a state to expand
the right to education to younger children or older adults. When
Standards 1.1 and 1.10 are read together, it is clear that juveniles are
entitled to a right to education under Standard 1.1 for a longer
period than the period during which they are required to attend
school under Standard 1.10. This, too, is consistent with existing
practice. Compare N.Y. Educ. Law § 3202 (1970); S.C. Code Ann.
§ 8§ 21-752 (1962) and 752.1 (Supp. 1975); with N.Y. Educ. Law §
3205 (1970); S.C. Code Ann. § 21-757 (1962). This standard also
adopts existing practice by terminating the right to education at the
point of graduation from high school. See e.g., S.C. Code Ann. §
21-757.2(a) (Supp. 1975).

This standard avoids (and thus leaves open) several questions that
have given rise to litigation in the past. Although Standard 1.1 de-
liberately talks about ‘living’’ rather than residence, that wording
will probably not eliminate all issues arising out of the relationship
between the place where the child lives and the right to receive an
education in a particular state or school district. See Turner v. Board
of Education, 54 1ll. 2d 68, 294 N.E.2d 264 (1973); Gentile v. Board
of Education, 56 Misc. 2d 216, 288 N.Y.S.2d 269 (Supreme Court
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1968). The wording of the standard should, however, focus attention
on the child’s physical presence rather than on technical questions
about domicile of either the child or the child’s parents. The stan-
dard does not specify what is embraced by ‘education,” e.g.,
whether it includes ‘“fees,” see Paulson v. Minidoka County School
District, 93 Idaho 469, 463 P.2d 935 (1970); books, see Bond v.
Public Schools of Ann Arbor School District, 383 Mich. 693, 178
N.W.2d 484 (1970); transportation, see Manjares v. Newton, 64 Cal.
2d 365, 411 P.2d 901, 49 Cal. Rptr. 805 (1966); transcripts, see
Paulson v. Minidoka County School District, 93 Idaho 469, 463 P.2d
935 (1970); or “personal” items such as clothing, see Children Out
of School In America, supra at 85-86; cf. Regulations of DHEW to
Title I of the Elementary and Secondary Education Act (20 U.S.C. §
241) (1971), 45 C.F.R. § 116.1(h) (1975).

This standard makes the right to education a legal right and fixes
the duty to provide the education on the local school district or
other specified agency. The standard explicitly states that the educa-
tion may be provided either “by’’ the school district or other unit of
government. In accordance with this alternative wording, education
may be provided at a ‘“‘public school” or by contracting out the job
of supplying education or by some combination of the two. Al-
though the decision whether to provide education in public owned
and managed facilities or through contractual arrangement is to be
made by the school district, the school district might provide both
alternatives and leave the ultimate choice in whole or in part to
students. ‘“‘Local school district’’ is probably not a precise term in
all states, but it should be understood, generally, to refer to the
smallest unit of government assigned comprehensive educational
responsibility under any state system.

By articulating the right to education as a legally enforceable right,
these standards should not be understood to suggest that principal
reliance can be placed upon the courts. On the contrary, it seems
clear that the courts are, at best, a last resort. Accordingly, although
detailed and sometimes elaborate enforcement provisions are pro-
posed by the standards, the provisions leave considerable discretion
to those responsible for education. Implementation, it is assumed,
will ordinarily be achieved by those charged with this primary
responsibility. Of course, nothing in the guarantee of a right to a
publicly provided education precludes students from choosing to
attend private schools. See Standard 1.10; Pierce v. Society of
Sisters, 268 U.S. 510 (1925).

1.2 Without regard to age, the right to at least a high school educa-
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tion (as specified in Standard 1.1) may be acquired in a continuous
period or two or more separate periods of attendance.

Commentary

The prevailing approach in education is that which is incorporated
in Standard 1.1: children attend school at state expense through
some fixed period of time during their pre-adolescent and adolescent
lives, and it is assumed (or hoped) that at the end of this period a
“basic education” will have been obtained for all future needs, pre-
sumably either work or further formal education. But this conven-
tional approach may not be adequate for all children. Some persons
would profit much more if the right to education applied (at least in
part) at a later stage of life, when the need for education is more
apparent to them and may be, in fact, more relevant to their lives.
Correspondingly, for students who find school meaningless at the
stage of their lives at which it is now available, school is likely to be
viewed as a burden rather than a benefit. It is doubtful whether such
students will profit much from the education provided. Furthermore,
if education, the primary justification of schools, is drained of mean-
ing, the custodial function of schools may seem without purpose
and, as a consequence, students are likely to feel confined and
antagonistic to the authority responsible for their lack of freedom.
See J. Coleman, Youth: Transition to Adulthood 137-39 (1974). See
also 83 School Review 5-138 (1974) (critical response to Youth:
Transition to Adulthood).

The basic purpose of Standard 1.2 is to take the emphasis off the
conventional lock-step patterns of education for people of certain
ages. Standard 1.2 is drafted as a distinct provision so that its
adoption or rejection would not affect Standard 1.1. In fact, it is
clear that Standard 1.2 qualifies (or provides an alternative to) Stan-
dard 1.1.

Standard 1.2 casts the right to education in terms of total educa-
tion, rather than ages or consecutive years. Consistent with Standard
1.1 the total is defined in terms of high school equivalence (which is
assumed to conform to the present twelve-year pattern), but, also
consistent with Standard 1.1, the high school level could be extended
at a state’s discretion. Of course, the standard should not be read to
mean that each state in which a person resides must provide that
person with twelve years of education, but that each state must
provide education to its residents up to a cumulative total of twelve
years, including education obtained both within and without that
state. Through recordkeeping practices already generally used, a
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state (and its local districts) could limit education to those entitled
to it on this basis with minimal inconvenience. Details such as these
could be included in a statutory provision adopting this standard or
in implementing regulations. It should be noted that no exception is
included here for “‘expelled” children, and no exception is intended.
See Part VI on sanctions. See generally McClung, “The Problem of
the Due Process Exclusion: Do Schools Have A Continuing Responsi-
bility to Educate Children with Behavior Problems?” 3 J. Law and
Ed. 491 (1974).

1.3 The right to education established by Standard 1.1 includes the
right to an education that is appropriate for each individual student.

Commentary

By requiring an ‘“‘appropriate’ education for ‘“‘each individual stu-
dent,”” Standard 1.3 requires the responsible educators to indi-
vidualize the education provided. Of course that does not mean that
each student’s educational program is different from every other
student’s. Rather, it means that the particular educational needs of
each student must be considered and that what happens to a student
educationally must be a reflection of what will be appropriate to
meet that student’s educational needs.

Standard 1.3 does not assume that educators are guarantors of
particular educational results; nor does the standard suggest that a
perfect decision of appropriateness can be guaranteed. Standard 1.3
~ mandates a reasonable, good faith effort to provide each student an
appropriate education in the light of the state of existing knowledge
and available resources. The lack of resources should not, however,
be regarded as an excuse for failure to make a reasonable, good faith
effort. On the contrary, the required effort should include an effort
to obtain the funds necessary to provide an appropriate education
and a careful judgment allocating available resources to achieve that
end. Similarly, the required effort should include an effort to acquire
and use wisely the available knowledge relevant to any particular
decision concerning appropriate education.

Standards 1.3 and 1.1 together probably create the basis of an
““educational malpractice” suit. See Abel, “Can A Student Sue the
Schools for Educational Malpractice?”” 44 Harv. Ed. Rev. 416
(1974); Note, 124 U. Pa. L. Rev. 755 (1976). Whether a malpractice
approach is a useful and desirable means of improving the education
of children is debatable. The danger is that experimentation and
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good teachers will be driven from the public schools. On the other
hand, even though an action for malpractice may not be well de-
signed to provide adequate relief for the failure to provide an
appropriate education, occasional liability for damages for extreme
inexcusable failures and the threat of more widespread judicial inter-
vention may have some salutary deterrent effect. But it is a crude
instrument and should be employed sparingly.

Several qualifying factors built into these standards should dis-
courage reckless resort to malpractice litigation. A. Under Standard
1.1 any liability would fall directly upon school districts, not
administrators or teachers or other school employees. At least in the
absence of truly gross or intentional departure from accepted educa-
tional practice, individual liability seems inappropriate. In placing
this burden on school districts the standards assume that govern-
mental immunity will not nullify their substantive content. The
standards, however, leave to specific legislation any detailed treat-
ment of pre-existing governmental immunity. See generally Davis,
“Tort Liability of Governmental Units,” 40 Minn. L. Rev. 750
(1956). B. Standard 1.3 creates a right of ‘“‘appropriate’’—not “‘effec-
tive”’—education. Whether a particular student is receiving a beneficial
effect from his or her education is relevant to the appropriateness of
what is being provided, and substantial lack of beneficial effect sure-
ly ought to trigger inquiry. But the state of educational and peda-
gogical knowledge has not advanced to the point at which, generally
speaking, one can fairly or reasonably fix blame on a particular
school system or school or school employee for general or particular
failures to reach certain levels of achievement. This is not to say that
it is the student’s fault, but that the causal factors are too numerous
and complex to filter out. See J. Coleman, Equality of Educational
Opportunity (Office of Education 1966);Jencks and Brown, “Effects
of High Schools on Their Students,” 45 Harv. Ed. Rev. 273 (1975).
C. As already indicated, Standard 1.3 imposes a duty of reasonable,
good faith effort, but does not demand what cannot be provided
within available knowledge and resources. It should be stressed that
Standards 1.1 and 1.3 (and other related standards) apply to all
juveniles. There are no exceptions for so-called ‘“special” or ‘“excep-
tional” students with special or exceptional educational needs. Thus,
students who are “‘retarded” or “‘emotionally disturbed” or ‘‘learning
disabled” or “physically handicapped”—or fall into any other identi-
fiable category, well established or new—have a ‘“right” to an
“appropriate’” education provided ‘“by” the local school district.
As this and other standards in this chapter will make clear, these
“special” students may sometimes be entitled to or precluded
from certain programs, assignments, or schools by reason of their
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educational needs or educational development, but under these stan-
dards all students start presumptively entitled to what other students
receive, and receive educationally distinct treatment only to the ex-
tent made appropriate by particular educational needs and
development. See generally 1 and 2 N. Hobbs, Issues In The Classifi-
cation of Children (1975).

1.4 In the absence of special circumstances affecting or identifying a
student’s educational needs or educational development, every stu-
dent should have the right to an education that is:

A. substantially similar in kind to that which is provided other
students in the school district; and

B. provided through a substantially equal allocation of educa-
tional resources on a statewide basis.

Commentary

“Educational needs” and ‘“‘educational development’ are very
nearly two sides of the same coin. “Needs” focuses on what the
student must have in order to progress educationally. ‘‘Develop-
ment” focuses on what can be effectively used in view of the stu-
dent’s educational progress to date. The term ‘“development,” rather
than “capacity” or “ability,” is used in these standards to underline
the facts that widely differing factors influence a child’s educational
performance at a particular time and that, in general, the standards
do not depend on pinpointing the reason why a student is at a
particular stage of educational development. Furthermore, ‘“‘educa-
tional development’ is used to underline the fact that the student’s
development in other respects (e.g., emotional or physical) is irrele-
vant except insofar as these other developmental aspects directly
cause educational consequences.

Although Standard 1.1 places the right to education burden on the
school district, Standard 1.4 makes resource equalization statewide.
The decision to require equalization of resources on a statewide basis
is a fundamental policy choice, and the choice is a debatable one.
Standard 1.4 would seem to take the financing of education out of
local control and make educational finance directly a state responsi-
bility. Standard 1.4 is clearly inconsistent with San Antonio School
District v. Rodriguez, 411 U.S. 1 (1973), in which the Supreme
. Court rejected a constitutional argument that statewide equalization
was required and rejected that argument, in part, because of the
appropriateness of leaving educational financing to local control.
This standard has declined to follow the Rodriguez position because
the state’s interest in delegating financial control to local school
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districts does not seem to justify gross disparity in per pupil educa-
tional expenditures from school district to school district, usually as

a direct result of inequality of wealth from district to district. If local
control over educational financing (which is the usual present pat- €
tern) is determined to be essential, subsection B. of Standard 4.1
could be amended to read: “B. Provided through a substantially
equal allocation of educational resources throughout the school
district (or larger unit specified by state law).”’

Because the standard (whether or not amended as above) is framed
in terms of educational resources, it should be understood to mean ¢
that equalization should be carried out with a view to such problems
as ‘““municipal overburden” in a manner that makes real equalization
of educational resources possible. See Kirp and Yudof, Book Review, 6
Harv. Civ. Rts.—Civ. Lib. L. Rev. 619, 625 (1971). If neces-
sary, the standard can be further refined to facilitate equalization in
light of special educational burdens of particular schools or school §
districts, such as might result from an unequal distribution of chil-
dren having educational needs that are expensive to meet. See e.g.,
Iowa Code Ann. § 281.9 (Supp. 1976). See generally J. Coons, W.
Clune, and S. Sugarman, Private Wealth and Public Education, 245~
54 (1970).

It is probably ironic that, as now drafted, Standard 1.4 is also ¢
inconsistent with the position advocated by the plaintiffs in the Rod-
riguez case. Unlike Standard 1.4, which mandates statewide equaliza-
tion, the Rodriguez plaintiffs argued that district-by-district
inequality could be permitted but the inequality could not be a
result of interdistrict wealth inequality. Accord, Serrano v. Priest, 5
Cal. 3d 584, 487 P.2d 1241 96 Cal. Rptr. 601 (1971). According to {
this position, which is commonly called ‘‘district power equalizing,”
educational expenditures are left to local determination, but the
power of local school districts to raise educational revenues is equal-
ized by divorcing it from the taxable wealth located in the district.
See Coons, Clune, and Sugarman, Private Wealth and Public Education
(1970). Whether district power equalizing is the best possible finan- {
cial scheme is debatable; but there is no reason to believe that the
present educational ills that result from inadequate financing are at-
tributable to such a scheme. See generally, “Symposium: Future
Directions for School Finance Reform,” 38 Law & Contemp. Prob.
293-581 (1974). District power equalizing would be authorized if
Standard 1.4 were amended by adding at the end the phrase: “Ex- 4
cept insofar as between-school-districts inequality of educational
resources resulted from individual school district decisions and was
totally unaffected by between-school-districts inequality of taxable
wealth.”
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Along with a statewide approach to resource equalization, Stan-
dard 1.4 proposes districtwide qualitative comparability. Requiring
similar treatment only on a districtwide basis may be justified on
several grounds. First, the only obvious alternative would centralize
all education decisionmaking. Second, especially with resources
equalized, it is desirable to encourage experimentation in educational
program. Third, the primary purpose of the standard is to prevent
unfair inequalities. For purposes of educational program, unfair in-
equality is most likely to result from the decisions made by the
persons primarily charged with the making and implementing of edu-
cational policy. Since these decisions are made primarily at the
school district level or lower, requiring comparable treatment at the
district level should eliminate the most likely source of unequal
treatment.

1.5 In the absence of special circumstances affecting or identifying a
student’s educational needs or educational development, every stu-
dent should have equal opportunity to select among alternative
schools, programs, or courses when such alternatives are provided,
subject to minimal restrictions reasonably necessary for efficient
administration.

Commentary

When Standards 1.4 and 1.5 are read together, they indicate that
one form of equal treatment (under 1.4) is equal opportunity to
choose (under 1.5). That is, the two standards together reveal that
similarly situated students may sometimes receive different educa-
tional treatment because they have, on an equal basis, made different
educational choices. Standard 1.5 assumes that providing a choice
will sometimes be regarded as educationally desirable, but it leaves
the decision whether and when to provide such choices completely in
the hands of the educational decisionmakers.

Generally, Standard 1.5 assumes adequate quantity of everything
for everyone. What is ‘‘reasonably necessary for efficient administra-
tion” is, of course, somewhat open ended. It is assumed to include at
least: A. everything need not be available every year; B. supply may
be based upon past demand with some catching-up adjustment
period; and C. where resources are scarce at particular times, alloca-
" tion may be made on a first come, first served basis.

Equal opportunity to select should include notice to students and
parents concerning the alternatives that are available, counseling to
clarify the choices and their advantages and disadvantages, and other
assistance appropriate to make the opportunity meaningfully equal.
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1.6 All students are presumed to be similarly situated for educa-
tional purposes in the absence of a particularized determination of
special circumstances affecting or identifying a particular student’s
educational needs or development.

Commentary

As used in Standard 1.6 two students are “similarly situated”
when there are no special circumstances affecting or identifying the
educational needs or development of either student. It should be
noted that Standard 1.3 requires an ‘‘appropriate” education for
each student, but Standard 1.6 creates a presumption that students
are similarly situated. No doubt there is some tension between these
two standards, one looking toward individualized treatment and the
other looking toward undifferentiated treatment. But the tension
should not be exaggerated. Taken together, the two standards (along
with others) require that different treatment be afforded where there
are real differences but that the differences be determined to exist on
the basis of actual circumstances rather than assumptions or gross
categorizations. The requirement of Standard 1.6 for ‘“‘a particu-
larized determination” does not impose an insuperably difficult
barrier to finding special circumstances, but it does indicate that such
a finding be based on something concrete. In this sense the two
categories both underline the idea that different education is appro-
priate only to the extent of any difference in educational needs or
educational development. Of course, the general requirement of
similar treatment would not prevent teachers from responding to the
endlessly varying individual responses of individual students on a day
in, day out basis.

Standard 1.6 (along with Standards 1.4, 1.5, and 1.8 A. to 1.8 D.)
says, in effect, that students of different ages are to be presumed
alike, educationally, in the absence of grounds for establishing differ-
ences. This aspect of the standard seems defensible, despite the pre-
vailing pattern of age-grade differentiation, for three related reasons.
First, notwithstanding the conventional pattern, there is no clear or
obvious consensus about how to group children by ages. Second,
creating a blanket age exception might at least discourage ‘“un-
graded” approaches; it seems preferable to let age differentials be
deliberately chosen and justified. Third, although different treatment
cannot be justified automatically by reason of age, age-related educa- !
tional differences (in terms of educational needs and development)
should be reasonably easy to justify. It should be noted in this
respect that there is no absolute bar to considering age as a proxy for
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educational needs and developments as there is for race, sex and the
like. See Standard 1.7.-
Standard 1.6 would also require a justification for either failing to
@ promote or double promoting a student. Here again the different treat-
ment must be explainable in terms of educational need and
development, and that would require more than a conclusory
statement.

1.7 A student’s race, sex, nationality, or ethnic identity should never

@ be the basis of a determination that a student should be assigned to a
particular school, program, or course because that student has unique
educational needs or educational development.

Commentary

®  This standard conclusively presumes that the group identifications
listed may not be used as a basis for determining educational need or
development. For the most part, Standard 1.7 is obvious and
straightforward. Nevertheless, attention should be directed to certain
important and difficult questions not directly covered by the stan-
dard. :

B Religion is not included among the prohibited types of group
characteristics because in some situations a student’s religion should
be a justification for exemption from certain school assignments.
Those situations should be rare, however, and in no event should
religion be a factor in educational assignment without some indica-
tion from the student or parent that a religious belief or practice

B would preclude an otherwise appropriate school assignment.

The standard itself clearly prohibits de jure segregation. Al-
though it does not attempt to resolve the question of so-called de
facto segregation, it deliberately leaves open two possible grounds
for dealing with that problem. First, it leaves open the possibility
that assignment policies having a segregative impact will be treated as

® if they were made on the basis of race. See Keyes v. School District,
413 U.S. 189 (1973); ¢f. Griggs v. Duke Power Co., 401 U.S. 424
(1971). See generally Dimond, “School Segregation in the North:
There Is But One Constitution,” 7 Harv. Civ. Rts.—Civ. Lib. L. Rev.
1 (1972). Second, even without a determination that an assignment
was made on a racial basis, a determination might be made that the

b assignment had the effect of treating similarly situated students dif-
ferently despite the absence of special circumstances affecting educa-
tional needs or development.

Compensatory education or affirmative action to remedy de jure
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segregation would not run afoul of this standard. Compensatory edu-
cation might be correlated with race or ethnic identity under some
circumstances but educational needs (possibly caused in part by
previous educational deprivation), not race nor ethnic identity, €
would be the activating cause. Somewhat more difficult is the
remedial order that takes race into account. Particularly in view of
cases such as Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971), such remedial assignments should not be treated
as ‘““‘made by reason of race,” but by reason of previous unlawful
segregation and the need to take corrective action thereupon. Still §
more difficult, in terms of the proposed standard, would be an assign-
ment of students to achieve “racial balance” where there is no claim or
evidence of prior unlawful segregation. It is the intention of this
standard that under such an assignment policy, the education pro-
vided would be substantially similar in kind in that all children would
be assigned to integrated schools. If necessary for clarification, how- 4
ever, the standard could be revised to provide an exception in favor
of racially (and possibly other ethnically) based assignments having
the purpose and effect of achieving racially balanced (or integrated)
schools. Even with this explicit (or implicit) qualification, the stan-
dard, intentionally, would provide a basis for challenging school
assignment policies designed to bring about racial integration if the 4
implementation of such a policy treated black and white children
unequally by placing disproportionate busing or other burdens on
one group.

In some instances, children of different races or national origins
may be treated differently by reason of language-related educational
needs or development. But, in such instances, different treatment i
would not stem directly from a student’s race or national origin but
from language requirements. The situation is directly covered by
Standard 1.9, infra. Moreover, when Standards 1.7 and 1.9 are read
together, it is clear that children with special English language needs
are treated differently only by getting appropriate supplemental in-
struction and are otherwise to be treated without distinction. Of
course it is possible that such children will acquire other educational
needs or developmental shortcomings by reason of their language
disadvantage; again, the main thrust of Standards 1.3, 1.7, and 1.9,
together, is that such children will be treated distinctly only insofar
and as long as necessary.

In two respects, this standard may raise special questions concern- i
ing sex-based assignments. First, insofar as marriage, pregnancy, or
childbirth create special educational needs, it is these needs and not
the sex of the student (or the condition of being married, pregnant,
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or giving birth to a child) that justifies any different treatment. In

line with this observation, it is essential that any special needs related

to these conditions be actually determined to exist rather than
esimply assumed. Cf. Cleveland Board of Education v. LaFleur, 414
U.S. 632 (1974). See also standards in Part III. Second, in some
circumstances separate athletic programs for girls may seem to re-
quire sex-based assignments. In such situations, however, it is not the
fact of sex but sex-related physical characteristics that would justify
any different treatment. Consistent with these standards, only nar-
rowly and factually based distinctions of this kind should be per-
mitted. At most, sex-related physical characteristics should be used
only where there is: A. a substantial privacy interest affected as a
direct result of the athletic activity; or B. the male-female physical
differences are, 1. substantial, 2. characteristic of virtually all mem-
bers of both sexes, and 3. clearly and substantially significant in the
performance of the athletic activity in question. In addition (but not
as an alternative), every effort should be made to permit voluntary
decisions to be made concerning participation by the student whose
sex-related interest appears to justify protective restrictions. See 20
U.S.C. §§ 1681-1686 (Supp. IV 1974); HEW Reg. 45 CFR § 86
(1975); Note, 61 Iowa L. Rev. 420 (1975).

1.8 A. A student may be assigned to a particular school, program, or
course, or denied access to a particular school, program, or course on
the basis of that student’s educational needs or educational develop-
ment.

B. A student assigned or denied access to a particular school, pro-
gram, or course by reason of the student’s educational needs or
development is entitled to receive, at the student’s request, an ex-
planation (in writing, if requested) of the basis for the assignment or
denial and a conference to discuss the assignment or denial.

C. If the student believes the explanation of the assignment or
denial is based on erroneous factual information, the student should
be given a hearing with respect to the claimed factual error or errors
consistent with the hearing specified in Part V, subject to the follow-
ing qualifications:

1. the student should have the burden of establishing that there
is reasonable ground to believe that a factual error in assignment
or denial has been made;

) 2. the school should thereafter have the burden of rebutting
evidence of factual error or of establishing the existence of educa-
tional needs or educational development making the assignment or
denial appropriate notwithstanding the factual error;
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3. the standard of proof under Standard 1.8 C. 1. and 2. should
be the preponderance of the evidence.

D. Without regard to a request for an explanation under Standard
1.8 B. or belief of factual error under Standard 1.8 C., the student g
should be given a hearing consistent with the hearing specified in
Part V, if the assignment or denial involves either:

1. assignment or denial of access to a particular school; or
2. both

a. an assignment or denial of access to a particular program or
course; and

b. an assignment or denial entailing segregation from other
students, not having the same educational needs or education-
al development, for more than 30 percent of the average school
day.

E. The school should have the burden of proving that one or more
decisions involving an assignment or denial under Standard 1.8 D. g
would be appropriate on the basis of special circumstances affecting
or identifying the student’s educational needs or educational de-
velopment.

Commentary

Standard 1.8 A. merely states directly what is clearly implied by.‘
Standards 1.3 to 1.7. Standard 1.3 requires that every student be
given an ‘“appropriate’ education, and Standard 1.8 A. indicates that
an appropriate education will sometimes entail specific assignments
by reason of a particular student’s educational needs or educational
development. Standards 1.4 to 1.7 create a presumption in favor of
treating all students alike in the absence of special circumstances {
affecting or identifying a particular student’s educational needs or
development, and Standard 1.8 A. states affirmatively that different
treatment can be based upon such needs or development. When all of
these standards are read together, they indicate that education is to
be provided according to a student’s individualized needs, but that
this individualization is not to be the basis of unique educational ¢
treatment of any student except to the extent necessary to provide
the education that is most appropriate for that student’s educational
needs or development.

The standard permits a challenge to the school’s assignment
decision (not covered by 1.8 D.) only if it is based on a factual error.
Although the line between “factual’’ information and the exercise of {
judgment based on that information cannot be fixed with precision,
the standard is constructed on the assumption that wide latitude
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must be left for educational judgments and that courts are com-
petent to review only the factual bases of such judgments (in the
absence of claimed violations of legal rights, including rights based on

@ the standards in this volume). Of course even within the range of
permissible education judgment, educators are expected to make
decisions consistent with the spirit of the standards concerning
appropriate education for individual students and like educational
treatment for similarly situated students.

Standard 1.8 C. 1. places the initial burden of proof on the stu-

@ dent to establish a “reasonable ground to believe’ that a factual error
exists. That is not as demanding a burden as a requirement to prove
factual error. As drafted, the standard demands no more than that,
considering the evidence from the student’s point of view, a reason-
able person could believe the decision was premised on a factual
error. In meeting this minimal burden of proof the student would be

® aided by the explanation provided by the school under Standard

1.8 B. and by any evidence of record obtained through exercise of

the discovery rights established under Part V (and incorporated here

by reference). If the student meets the initial burden, the burden of
proof shifts to the school to rebut the “evidence of factual error.”

Obviously, the school’s burden will be light or heavy depending upon
P the strength of the case made by the student. Alternatively, the

school can meet its burden of proof by showing that its decision was

correct on other grounds even though the original ground of decision

had been influenced by factually erroneous information. Under this

alternative approach, the school will be called upon to establish the

correctness of its decision, not to rebut the student’s challenge. Con-
¥ sistent with all of Standard 1.8 and the preceding commentary, this
alternative would not require proving the rightness of the educational
judgment but only that such a judgment is supportable by factually
accurate information.

Standard 1.8 D. carves out of 1.8 C. those assignment decisions
likely to carry the most serious consequences for the student. Gen-
erally speaking, the decisions covered by Standard 1.8 D. and E. are
those involving ‘‘special education” students, such as students who
are regarded as ‘“mentally retarded.” It should be noted, however,
that only those decisions that result in substantial segregation of
students by reason of their educational needs or development come
within Standard 1.8 D. Thus, even though a student might be stigma-
§ tized by being labeled as “mentally retarded,” see Kirp, “Schools As

Sorters: The Constitutional and Policy Implications of Student
Classification,” 121 U. Pa. L. Rev. 705 (1973), Standard 1.8 D. would
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not apply if the student’s educational needs were provided primarily
within the “main stream”” of other students.

The procedural rights of students affected by decisions falling under
Standard 1.8 D. and E. are different from those of students affected by €
other assignment decisions in several respects. See generally Pennsyl-
vania Ass’n for Retarded Children v. Commonwealth of Pennsylvania,
334 F. Supp. 1257, 1260-61 (E.D. Pa. 1971); 343 F. Supp. 279,
303-05 (E.D. Pa. 1972); Mills v. Board of Educ., 348 F. Supp. 866,
880-83 (D.D.C. 1972); Kirp, Buss & Kuriloff, ‘“Legal Reform of
Special Education: Empirical Studies and Procedural Proposals,” 62 4
Calif. L. Rev. 40 115-55 (1974). The hearing requirements come
into play automatically without any initial requirement that a stu-
dent first request an explanation of the decision and then challenge
the factual basis of the decision. Similarly, there is no preliminary
burden of proof imposed on the student before any burden of justifi-
cation is placed on the school. The standard of proof applicable to ¢
1.8 D. and E. cases is ‘‘clear and convincing evidence” as provided in
Part V -for student discipline cases (see 5.3 C. 2. c.); by contrast,
assignment decisions not under 1.8 D. and E. are governed by the less
demanding ‘‘preponderance of evidence’ standard of proof provided
in Standard 1.8 C. 3.

Special attention should be given to Standard 1.8 E., which not
only places the burden of proof on the school but describes what it is
that the school must prove. Consistent with other aspects of 1.8,
1.8 E. singles out factual information, not educational judgment, as
the critical issue. Moreover, Standard 1.8 E. does not require that the
precise assignment decision be justified but rather that some decision
that would fall under 1.8 D. can be supported. Consequently, the (
critical question under 1.8 D. and E. will be whether the special
circumstances affecting or identifying educational needs or educa-
tional development of the student are sufficiently extreme to war-
rant a decision that appropriate education for that student may
require substantial segregation from other students. Requiring proof
that the particular assignment is the correct one would often be
practically impossible. (It should be noted, however, that the particu-
lar assignment could be challenged under Standard 1.8 C. because
1.8 D. adds to but does not subtract from the rights created under
18A.t01.8C.)

Even if there is no factual basis for challenging the school’s
decision, it will often be desirable to give the parent the right to a
conference concerning disagreements about the decision. The right to
such a conference is provided in Standard 1.8 B.

Standards 1.8 C. and 1.8 D. require only that procedures be ‘“con-
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sistent with’’ those applicable to discipline cases. Minor differences in
detail may result because the focus here is on facts underlying educa-
tional judgments (and related factors such as student need and state
of development) rather than on alleged student misconduct. But see
Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975).

The various subsections of Standard 1.8 leave the school with con-
siderable discretion in making educational assignments while, at the
same time, giving the student a meaningful opportunity to affect the
outcome of decisions of potentially great educational significance. It

P seems reasonable to expect that these standards would lead to some
increase in the number of educational decisions challenged. The cost
of an increase in such challenges cannot be totally discounted, but
any such disadvantage is partially offset by the beneficial effect of
precipitating more parent-child involvement in the planning of the
child’s education.

1.9 If any student is lacking fluency in the language primarily used
for instruction in the school of attendance, that student should re-
ceive special instruction to the extent necessary to offset any educa-
tional disadvantage resulting from the student’s particular language
development.

Commentary

Standard 1.9 is a specific example of providing an appropriate
education or of making a particular assignment by reason of the
student’s educational needs or development. The basic idea of treat-

P ing a language disadvantage as the basis for special educational efforts
seems unexceptional. See Lau v. Nichols, 414 U.S. 563 (1973); Bi-
lingual Education Act, 20 U.S.C. §8§ 880b-880b-13 (Supp. IV,
1974).

By requiring special instruction “to the extent necessary’ this
standard makes no attempt to determine which method or methods

p should be used. For example, it does not choose between providing
the basic educational program in the student’s native language and
teaching English as a second language. Nor does Standard 1.9 ex-
clude, under all circumstances, letting a student struggle through the
language problem for reasonably short periods of time. Here, as else-
where, what is required is an educational judgment made and imple-

p mented in the light of available knowledge and resources. Like the
general requirement to provide ‘‘appropriate” education, this stan-
dard should be construed not only to require that every effort be
made to obtain needed funds, books, instructional aids, and per-
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sonnel, but also to require that the supplementary instruction
program be carried out as far as possible under the circumstances.

Standard 1.9 does not address itself to bilingual education beyond
the narrow framework of its possible use to respond to educational g
needs nor does this standard encompass the broader sphere of bicul-
tural education. Although bilingual and bicultural education seem
highly desirable and may in some instances contribute directly to a
student’s overall educational development, see Serna v. Portales
Municipal Schools, 351 F. Supp. 1279 (D. N. Mex. 1972), these
standards have not attempted to identify any circumstances in which ¢
such education should be legally mandated. See generally Harvard
Center for Law & Education, ‘“Bilingual/Bicultural Education,” 19
Inequality in Education 1-53 (1975).

1.10 Juveniles between the ages specified by the state (but in no
event older than age sixteen) should be required to attend public ¢
school or to receive equivalent instruction elsewhere.

Commentary

Although the ages covered by this compulsory education standard
are left up to the state, an upper age limit is set that is generally ¢
consistent with present practice. The standard thus reflects judg-
ments that: A. raising the upper limit beyond this point cannot be
justified, but see The Lawyers’ Committee for Civil Rights Under
Law, A Study of State Legal Standards for the Provision of Public
Education 27 (1974); B. lowering the upper age limit may be justi-
fied; C. either raising or lowering the starting age may be justified. ¢
Cf. Wisconsin v. Yoder, 406 U.S. 205 (1972). See generally C.
Beireiter, Must We Educate (1973); E. Friendenberg, The Dignity of
Youth and Other Atavisms (1965); A. Gartner, C. Greer, and F.
Riessman, After Deschooling What? (1973); P. Goodman, Com-
pulsory Miseducation (1964); 1. llich, Deschooling Society (1970);
M. Katz, Class, Bureaucracy and Schools (1971). q

This standard avoids the question of defining equivalency. But
consistent with these standards throughout, equivalency should be
determined strictly in educational, not social, terms. Accordingly,
nothing in Standard 1.10 precludes nonschool instruction from
being equivalent. Compare Stephens v. Bongart, 189 A.131 (N.J. Juv.
and Dom. Rel. Ct. 1937), with State v. Massa, 95 N.J. Super. 382, {
231 A.2d 252 (1967).

1.11 If a juvenile fails to attend school without valid justification
recurrently or for an extended period of time, the school:
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A. should so inform the parent by a notice in writing (in English
and, if different, in the parent’s primary language) and by other
means reasonably necessary to achieve notice in fact;

@ B. should schedule a conference (and separate conferences, if ap-
propriate) for the parent and juvenile at a time and place reasonably
convenient for all persons involved for the purpose of analyzing the
causes of the juvenile’s absences;

C. should take steps

1. to eliminate or reduce those absences (including, if appro-
® priate, adjustments in the student’s school program or school or
course assignment); and
2. to assist the parent or student to obtain supplementary ser-
vices that might eliminate or ameliorate the cause or causes for the
absence from school; and

D. in the event action taken pursuant to provisions A., B., and C.

B is not successful in reducing the student’s absences, may petition the
court for the sole purpose of developing, with the participation of
student and parent, a supervised plan for the student’s attendance.

Commentary

Standard 1.11 calls for the enforcement of compulsory education
by means of parental notice, conferences, counseling, and as a last
resort, a judicially supervised plan. Under this standard, one con-
ference may not be adequate; on the contrary, conferences should be
held (after one or more periods of absence) as long as they give any
promise of achieving a reduction of school absences. On the other
hand, interminable conferences need not be held after they have
clearly proved to be unsuccessful.

The triggering terms ‘‘recurrently’” and ‘‘extended’ leave some
room for interpretation, but the general idea that Standard 1.11 is
triggered by a practice or pattern of absences or a very long absence,
rather than merely occasional or brief absences, seems clear enough.

The requirement that parents be notified only after recurrent or
extended absence in no way suggests that parents may (or should)
not be notified about every absence. Similarly, conferences might be
scheduled on the basis of more occasional or briefer absences. But
the point of this standard is to deal with absences that might reason-
ably be thought of as “truancy” or ‘‘habitual truancy.”

Standard 1.11 contemplates that the school will take steps within
its own control to reduce student absences and will also assist the
parents in obtaining ‘“‘supplementary services” beyond the school’s
power to provide. Action by the school might include something as

b
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simple as scheduling a study hall first thing in the morning, providing
transportation services to school, or requesting a parent to change
the time of the student’s performance of a home chore. It might
include minor or major changes in the student’s educational program.§
“Supplementary services”” would include actions beyond school and
parental control, such as assistance in providing proper clothing, or
help in taking care of younger siblings. The school responsibility is
cast in terms of assisting the parent or student to obtain the needed
service.

When all else fails to get results, the school is authorized to peti-§
tion the court for a judicially supervised attendance plan. This last-
stage action is based on the premise that the dignity and authority of
the court might provide an atmosphere in which more determined
efforts to eliminate or reduce absences will be made by all con-
cerned. Standard 1.11 D. does not, however, bring ‘‘truancy’’ back to
juvenile court through the rear door. On the contrary, the standard ¢
provides explicitly that the sole purpose of the judicial involvement
is to develop a supervised plan of attendance. The coercive powers of
the court under this standard are to be used to obtain the participa-
tion of the parties in working out a plan, but the standard does not
authorize judicial removal of a child from the home nor contempt
nor other sanctions for nonattendance or failure to comply with the ¢
plan.

It is frequently suggested that if schools were made more inter-
esting, students would not stay away. See e.g., Bazelon, “Beyond
Control of the Juvenile Court,” 21 Juv. Judges J. 42 (1970). This
volume embraces the idea that students will be more likely to stay in
school if school is more interesting and more carefully tailored tod
their particular interests, abilities, needs, and ambitions. Neverthe-
less, any suggestion that making schools interesting or relevant will
eliminate student absence (or other forms of antisocial student
behavior) seems entirely too glib. In fact, it seems likely that there
are substantial numbers of children (by no means all of them regular
absentees) who will not find school interesting or meaningful nol
matter how imaginatively and variedly the school packages education
(within limits that conform with reasonable acceptability and con-
templation). The problem for these children is not to make school
appealing but to find alternative useful, or at least harmless, things
for these children to do with their lives outside the school—or at least
outside the entity or concept that is conventionally thought to bed
embraced by the term “‘school.” See generally Fitzgerald, ‘“‘Coleman
II: Telltale Aloft,” 83 School Rev. 27, 30-31 (1974); Behn, Carney,
Carter, Crain, and Levin, “School Is Bad: Work Is Worse,” 83 School
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Rev. 49 (1974). (Of course, for many of them, a realistic oppor-
tunity to acquire the missed educational benefits at a later time when
these benefits are more appreciated and meaningful may be very
ymportant as well. See Standard 1.2, supra.) The limited response of
Standard 1.11 to school absences is not based on an extremely op-
timistic view that all students can be attracted back to school, but on
a sober judgment that coercive alternatives, on the whole, are more
counterproductive than benign. The Introduction stressed and the
standards of this chapter contemplate alternative approaches to edu-

@cation as one way of making schools more meaningful to students.
Beyond alternative schools and schooling, beyond conferences, coun-
seling, attempts to get at the “bottom” of the problem, and court-
supervised attendance plans, it does not seem desirable to go. Beyond
this, in short, is the juvenile home (or truant school etc.), the the-
ory of coercive rehabilitation for noncriminal conduct, and the
view that schools must be made increasingly coercive if need be—but
the child will be schooled! Contrary to this tried and failed approach,
the view adopted by this standard is that such escalated coercion
cannot be justified. See generally the Noncriminal Misbehavior
volume; Children’s Defense Fund of the Washington Research Proj-
ect, Inc., Children Out of School in America 62-68 (1974). After

pdescribing the abuses and ineffectiveness of the present truancy/
compulsory education system, Children Out of School in America
made a number of recommendations, including the following:

[T]ruancy should be decriminalized. It should be treated as a school
problem for which a variety of school and other social services may be

) required, but not as a law enforcement problem. Incarceration of chil-
dren, and fine or imprisonment of their parents, is too harsh a
punishment for the offense. It does not serve the child’s best interests
and makes no educational sense. States should amend their compulsory
attendance laws to require investigation of truants by school or social
workers and remediation of the causes of truancy through supportive
services.

1.12 A. Neither school officials nor police officers (nor other offi-
cials) should have any power to take a juvenile into custody, with or
without a warrant, by reason of the fact alone that a juvenile is
absent from school without valid justification.

B. A duly authorized school official may return a student to
school if the student is found away from home, is absent from school
without a valid justification, and agrees to accompany the official
back to school.

) Reproduced with permission. All rights reserved.
Distribution of this reproduction without consent is not permitted.



54 SCHOOLS AND EDUCATION

Commentary
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